
Sponsored by: Hernstadt

CITY OF MARATHON, FLORIDA
RESOLUTION 2012-76

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, APPROVING A ONE YEAR EXTENSION TO
THE AGREEMENT BETWEEN THE CITY AND ESSENTIALNET
SOLUTIONS, INC. FOR THE PROVISION OF INFORMATION
TECHNOLOGY SERVICES IN AN AMOUNT NOT TO EXCEED $40,440.00;
AUTHORIZING THE CITY MANAGER TO EXECUTE TIlE EXTENSION
AND EXPEND BUDGETED FUNDS ON BEHALF OF TIm CITY; AND
PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, since 200 I, EssentialNet Solutions, Inc. ("Consultant") has provided
professional information technology services to the City of Marathon (the "City"); and

WHEREAS, the City continues to require the services of Consultant to provide professional
information technology services; and

WHEREAS, the current contract with the Consultant for professional technology services
(the "Agreement"), is scheduled to expire on September 30, 20 I2, unless it is extended for an
additional one (I) year term as provided for in the Agreement: and

WHEREAS, the City and Consultant desire to extend the Agreement for an additional one
(I) year in an amount not to exceed $40,440.00.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. A one (I) year extension of the Agreement between the City and Consultant,
pursuant to the email correspondence and the previous agreement attached hereto as Exhibit "A," is
hereby approved. The City Manager is authorized to sign the extension letter and expend budgeted
funds on behalf of the City.

Section 3. This resolution shall take effect immediately upon its adoption.



PASSED AND APPROVED BY THE CITY COlJNClL 011 THE CITY OF
MARATHON, FLORJJ)A, THIS 24'1. DAY OF ,JULY, 2012.

AYES:
NOES:
ABSENT:
ABSTAIN:

ATTEST:

Cinque, Keating, Ramsay, Snead, Worthington
None
None
None

Diane Clavier, City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE
AND RELIANC HE CITY OF ARATHON, FLORIDA ONLY:

City Attorne



VROFESSXIJNAI" SImVICI'~S AGREEIVIJ'~NT BETWEEN
'fIJIK CffV OF MARATHON, FLORIDA

ANn
1';s~mN'nAI,NETSOl ,UTfONS

FOR
TIm PROVISION OF InFORMATION n;CHNOLOGV smlVICES

THIS AGRJ<:ElVIl<:!'1T is made between ESSENT1ALNKf SOLlJT10NS, a Florida
corporation, (bcreinafler tbe "Consultant"), and Ihe CITV OF MARATHON, FLORWA, a
Florida municipal corporation, (hcreinafler the "Cily").

WHEREAS, the Consultant and City) through mutual negotiatiol1~ have ~lgreed upon a
scopc of services, and!:ec for the provision of infonnatioll technology services by Ihe Consultant
to the City (the "IT Services"); and

WnIi:Rj~AS, the City desires to engage the Consultant to perform the services specified
below.

NOW, THEREFORF., in consideration of the mutual covenants and conditions
contained herein, the Consultant and the City agree as follows.

I. Scope of Scrvieesil.lclivcl·ables.

1.1 The Consultant shall furnish an on..site systems engineer IDr three (3) days
pCI' month to manage the City's computer network and oversee the City's
IT staff. Consultant shall also furnish remote information technology
services throughout the month, monitoring the City's network and
responding to issues as they arise. However, the scope of services does
not ill.clude any hardware Or software products required to implement the
IT Services.

1.2 Additional on-site non-scheduled technical support shall be provided upon
request and availability, and will be billed at a rate of $125.00 per hour
(plus travel and lodging expenses).

2. TCl'lll[Commcllcemellt lhte.

2.1 This Agreement shall become effective October I, 1.010 and shall remain
ill effect through September 30, 1.012, unless earlier terminated in
accordance with Paragraph 8. The City shall have the option to renew this
Agreement for a one (I) year period upon the same terms and conditions
contained berein upon 30 calendar days written notice 10 Consultant.
Thereafter, flny renewal Sh81l be in writing and executed by both parties.

2.1. Consultant agrees that time is of the essence and that it shall perform all IT
Services in a professional and time scnsitive manner.



J.l The Consultant sball receive an annual tee of $40,400 J()r the provision of
the IT Services, payable in twelve (12) equal amounts.

3.2 The COrlsuHnnl shall j,nvoicG the City on a monthly basis.

3.3 The City shall pay Consultant in accordance with the Florida Prompt
Paym,ent Act.

3.4 11' a dispute should occur regarding an invoice subm.ittcd, the City
Jv1.anagcr may withhold payrnclll of the disputed amount'. and may pay to
the Consultant the undisputed portion of the invoke. Upon written request
of the Finance Director, the Consultant shall provide written
documentation to justify the invoice. Any compensation disputes shall bc
decided by the City Manager whose decisioll shall be final.

4. §nbconsultulltS.

4.1 The Consultant shall be responsible for all payments to any subconsultants
and shall maintain responsibility for all work related to thc provision of
the IT Services.

4.2 Any subeonsultants used must have the prior written approval of the City
Manager.

5. 5,;ity1'.ItesllOllsibilities

5.1 Furnish to Consultant, at the Consultant's written request, all availabl.c
maps, plans, existing studies, reports and other data pertinent to the
services to be provided by Consultant, in Jlossession of the City.

5.2 Arrange for access to and make all provisions fc)r Consnltant to entcr upon
real property as required for Consultant to perform the IT ScrvIces as may
be requested in writing by the Consultant.

6.1 The Consultant shall exercise the same degree of care, skill and diligence
in the performance of the IT Services as is ordinarily provided by a
prokssional under similar circumstances. If at any time during the term of
this Agrecmcnt or within one year from the termination of this Agrecment,
it is determined that the Consultant's worl< is incorreot, defcctive or tails to
conform to the Scope of Services, upon written notifieation from the City
Manager, thc Consultant shall at Consultants sole expense, immediately
corroct the work.



7. §~9}L!JistQn""X~:-"eJ.

7.1 To avoid any eonOiet of' interest Or any appearance thereof, Consultant
shall not, D)f the term of this Agreement, represent any private senor
entities (developers, corporations, real estnle illvesLol"S, etc), with l'Gg,nrd
to any aclversarial infonu<ltion technology issues in the City. Fot' the
purposes of this section "adversarial" shall ll1~~an (my matter thD.t is
l'.11ateriaIly adverse to the City's interest.

8.1 The City Manager without C:luSC may terminate this Agreement upon
thirty (30) days written notice to the Consultant, or immediately with
cause.

8.2 Upon receipt of the City's written notice of termination, Consultant shall
cease all work unless directed otherwise by the City Manager.

8.3 In the event of termination by the City, the Consultant shall be paid for all
work accepted by the City Manager up to the date ofterrnination, provided
that the Consultant has first complied with the provisions of Paragraph
8A.

8.~ The Consultant shall transfer all hooks, records, reports, working drafts,
documents, maps, and daw pcrtaining to the IT Services provided to the
City, in a hard copy and electronic format within] 4 days from the date of
the written notice of tcrmination or the date of expiration of this
Agreement.

The Consultant shall secure and maintain throughout the duration of this
Agreement insurance of such typc and in such amounts as required by the City
Manager. Thc underwriter of such insurance shall be qualiHed to do business in
the Swtc of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall he primary insurance with respect to the City, its officials, employees, agents
and volunteers. T'hc insuranec coverages shall include a minimum of:

9.1 Worker's Compensation and Employer's Liability lnsurance. If
applicable, coverage to apply for all employees at minimum statutory
limits f1S requircd by Florida Law.

9.2 Comprehensive Automobile and Vchicle Liability Insurance. Motor
vehicle liability insurance, including applicahle no~('ault coverage, with
limits of liability of not less than $300,000.00 pel' occurrence, combined
single limit for Bodily Injury Liability and Property Damage Liability.
Coverage shall include all owned vehicles, all non~owlJed vehicles, and all
hired vehicles.



9,3 Prof(,ssional Liability: The Consultant shall furnish prolhsional liability
ert'ol'S and omissions insurance coverage il'l ~m amount not less tbi:Ul
$1,000,000,00,

9A Certificates of Insurance shall be provided to the City at tbe time of
execution of this Agreerncnt and certified copies provided if requested.
F~aGh policy ccrtiOcal:e shall be endorsed with a provision that not less than
thirty (30) calendar days' wl'iUtn notice shall be provided to the City
before any poliey or coverage is canccll.ed or restricted.

10, I During the term of this Agreement, Consultant shall not discriminate
against any of its employees or applicants for employment because oltheir
rac(\ colol') religion, sex) or national origin) and to abide by all Federal and
State laws regarding nondiscrimination

1L .(\ttomeys Fees and Waiver of J'ury Tri~!.

11,1 In the event of any litigation arising out of this Agrccment, the prevailing
party shall be entitled to recover its attorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at hoth the trial and
appellate levels,

11,2 In the event of any litigation arising out of this Agreement, each party
hereby knowingly, irrevocably, voluntarily, and intentionally waives its
right to trial by jury,

12. Indemnification,

12.1 Consultant shall def(md, indemnify, and hold harmless the City, its
officers, agents and cmployces l fi:om and against any and aU demands)
claims, losses, suits, liabilities) causes of action) judgment or damages,
arising out of; related to, Or any way connected with Consultant's
performance or non-performance of any provision of this Agreement
induding, but not limited to, liabilities arising from contracts betwcen the
Consultant and third parties madc pursuant to this Agreement. Consultant
shall reimburse the City for all its expenses including reasonable
attorneys' fees and costs incurred in and about the defense of any such
claim or investigation and for any judgment or damages arising out of,
related to, or in any way connected with C:onsultant's performance or non­
performance of this Agreement.

12.2 The provisions of this section shall survive termination ofthis Agreement
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13, I Any notices required by this Agreement shall be in writing and shall be
deemed to have been properly given if transmitted by haud,·delivery, by
registered or certified mail with postage prepaid return receipt requested,
or by a private postal service, addressed to tbc parties (or their successors)
at the following addresses:

for the City:

With a Copy to:

Roger Bernstadt, City Manager
City of Marathon, Florida
9805 Overseas Highway
Marathon, Florida 33050

John Hcrin, .11'" Esq
Stearns Weaver Miller

WeissJer Alhadcff & Sitterson, P,A.
150 W Flagler St, Suite 2200
Miami, FI 33130

For The Consultant: John Redrup, President
EssentialNct Solutions, Inc,

14.1 This Agreement shall be construed in accordance with and governed by
the laws of the State of Florida, Exclusive venue for any litigation arising
out of this Agreement shall be in Monroe County, Florida, Middle Keys
Division ofthe Circuit Court or the Southern District of Florida,

15, Entire AgrecmcntllViodification/An!endnlCnt.

15,1 This writing contains the entire Agreement of the parties and supereedes
any prior oral or wriUen representations, No representations were made or
relied upon by either party, other than those that arc expressly set filrth
herein.

15.2 No agent, employee, or other representative of either party is empowered
to modify or amend the terms of this Agreement, unless executed with the
same formality as this document.

5



16.1. All records, hooks, docurnents, maps, data, delivembles, papers, and
finane.i.al information (the "Records") that result hom the Consultant
providing services to the City under this Agreement shall be the property
ofthc City.

16.2 'I'he City Manager or his designee shall, during the term of this Agreement
and for a period of three (3) years from the date of termination of this
Agrccment\ have ncccss to <mel the right to examine and audit Hny Records
of the Consultant involving transactions related to this Agreement.

16.3 The City may eaneel this Agreement for rcfllsal by tbe Consultant to allow
access by the City Manager or his designee to any Records pertaining to
work performed unde<: this Agreement that are subjed to the provisions of
Chapter 119, Florida Statutes.

17.1 This Agreement shall not be assignable by Consultant unless such
assignment is first approved by the City Manager. The City is relying
upon tbe apparent qualifications and personal expertise of the Consultant,
and such flrm's familiarity with the City's area, circumstances, and desires.

18, I If any term or provision of this Agreement shall to any extent be held
invalid or unenforceable, the remainder of this Agreement shall not he
atreeted thereby, and each remaining term and provision of this
Af9'eement shall he valid and be enforceable to the fullest extent pcrmilled
by law.

19. Independent Contractor..

19.1 The Consultant and its employees, volnnteers and agents shall be and
remain independent confractor and not agents 01' employees of the City
with respect to all of the acts and services performed by and under the
terms of this Agreement. This Agreement shall not in any way be
construed to create a partnership, association or allY other kind of joint
undertaking, enterprise or venture between the parties.

20. .ColUpliancc.F.ith Laws,

20.1 The Consultant shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of publie authorities relating to the
provision of IT Services.



/,1.1 The failure of either pmty to this Agreement to object 10 01' to lake
affirmative action with respect to any conduct of the other which is in
violation of the terms of this Agreement shall not be construed as a \:vaiver
of the violation or breach) or of any future vjoJati.on~ breach or wrongful
conduct

22,] Auy terms or conditions of either this Agreement tl18t require act;; beyond
the date of the term of the Agreement, shall survive termination of the
Agreement, shall remain in fall force and effect unless and until. the lcrms
or conditions arc completed and shall be folly cnlc>rceablc by either party.

23.1 The Consaltant warrants that it has not employed or relained any company
or person, other than a bona fide employee working solely for the
Consultant, to solicit or secure this Agreement, and that it has not paid or
agreed to pay any person(s), company, corporation, individual or firm,
other than a bona fide employee working solely l(lr the Consultant, any
fee, commission, percentage, gift, or any other eonsidcratiol\ contingent
upon or resulting from the award or making of this Agreement.

24. .ronntcrparts

24.1 This Agreement may be executed in several counterparts, each of which
shall be deemed an original and such counterpart shall constitute one and
the same instrument.

[SlGNATUEES APPEAR ON NEXT PAGE[
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its

execute (hi,';
under c.;tch 'j'"']H;, signing and tlFouph il~;

(Jerk. duly ~HHl\Otil,i.;d 10 execute: S,Hnc und Ci1n~:;ultnn(

been duly ;\urhorJ/,cd to execnte S(lll1C,

CiTY OF MAR AT! iON

Ii)S97S) vI


