Sponsored by: Hernstadt

CITY OF MARATHON, FLORIDA
RESOLUTION 2012-76

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, APPROVING A ONE YEAR EXTENSION TO
THE AGREEMENT BETWEEN THE CITY AND ESSENTIALNET
SOLUTIONS, INC. FOR THE PROVISION OF INFORMATION
TECHNOLOGY SERVICES IN AN AMOUNT NOT TO EXCEED $40,440.00;
AUTHORIZING THE CITY MANAGER TO EXECUTE THE EXTENSION
AND EXPEND BUDGETED FUNDS ON BEHALF OF THE CITY; AND
PROVIDING FOR AN EFFECTIVE DATE

WHEREAS, since 2001, EssentialNet Solutions, Inc. (“Consuliant™) has provided
professional information technology services to the City of Marathon (the “City”}; and

WHEREAS, the City continues to require the services of Consultant to provide professional
information technology services; and

WHEREAS, the current contract with the Consultant for professional technology services
(the “Agreement™), is scheduled to expire on September 30, 2012, unless it is extended for an
additional one (1) year term as provided for in the Agreement; and

WHEREAS, the City and Consultant desire to extend the Agreement for an additional one
(1) year in an amount not to exceed $40,440.00.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF MARATHON, FLORIDA, THAT:

Section 1, The above recitals are true and correct and incorporated herein.

Section 2. Aone (1) year extension of the Agreement between the City and Consultant,
pursuant to the email correspondence and the previous agreement attached hereto as Exhibit “A,” is
hereby approved. The City Manager is authorized to sign the extension letter and expend budgeted

funds on behalf of the City.

Section 3. This resolution shall take effect immediately upon its adoption.



PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THIS 24" DAY OF JULY, 2012.

THE CITY OF MARATHON, FLLORIDA

Lot et F e

ﬁﬁayOl'

AYLES: Cinque, Keating, Ramsay, Snead, Worthington
NOES: None
ABSENT: None
ABSTAIN:  None

ATTEST:

N I N i
S B WA H s G U

Diane Clavier, City Clerk
(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE

AND RELIANC I% ()% THE CITY OF MARATHON, FLORIDA ONLY:
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PROFESSIONAL SERVICES AGREEMENT BETWEREN

THE CITY OF MARATHON, FLORIDA
ANE>
ESSENTIALNET SOLUTIONS
FOR

THE PROVISION OF INFORMATION TRCHNOLOGY SERVICES

THIS AGREEMENT is made between BESSENTIALNEY SOLUTIONS, o Floida
corporation, (herginafter the “Consultant™), and the CYEY OF MARATHON, FLORIDA, a
Florida pmmicipal corporation, (hereinafter the “Ciy™).

WHEREAS, the Consultant and Cily, through mutual negotiation, have agreed upon 4
scope of services, and fee for the provision of information technolopy services by the Consullang
to the City (the “IT Services™); and

WHEREAS, the Cily desires to engage the Consultant to perfonm the services specified

betow,

NOW, THERLEFORE, 1n consideration of the mutual covenants and coudifions
contained herein, the Consultant and the City agree as follows.

1.

Seope of Services/Beliverables.

1.1

The Consultant shall furnish an on-site systems engineer for three (3) days
per month to manage the City’s computer network and oversee the City’s
IT staff.  Consultant shall also furnish remote information techunology
services throughout the month, monitoring the City’s network and
responding (o issues as they arise.  Flowever, the scope of services does
not include any hardware or software products required to implement the
IT Services.

Additional on-site non-scheduled technical support shail be provided upon
request and availability, and wili be billed at a rate of $125.00 per hour
(plus travel and lodging expenses).

Term/Commencement Date,

2.1

2.2

This Agreement shall become effective October 1, 2010 and shall remain
in effect through September 30, 2012, unless earlier ferminated in
accordance with Paragraph 8. The City shall have the option {o renew this
Agreement for a one (1) year period upon the same terms and conditions
contained herein upon 30 calendar days written notice to Consultant.
Thereafter, any renewal shall be in writing and executed by both parties.
Consuliant agrees that time is of the essence and that it shall perform altt IT
Services in a professional and time sensitive manner.



6.

Compengation and Pavoent.

3 The Consultant shall receive an annual fee of $40,400 for the provision of
the 1T Services, payable n twelve (12) equal amoungs,

3.2 The Consultant shall invoice the City on a monthly basis.

33 The City shall pay Consuliant in accordance with the Florida Prompt
Payment Act.

3.4 If & dispute should occur regarding an invoice submitted, the City
Manager may withhold payment of the dispuied amount and may pay to
the Consuitant the undisputed poytion of the invoice. Upon writien request
of the Finance Director, the Consultant shall provide written
documentation to justify the invoice, Any compensation dispuies shall be
decided by the City Manager whose decision shall be final,

Subeconsuliants.

4.1 The Consultant shall be responsible for all payments to any subconsultanis
and shall maintain responsibility for all work related to the provision of
the IT Services.

4.2 Any subconsuliants used must have the prior written approval of the City
Manager.

Citv's Responsibilities

3.1 Furnish to Consultant, at the Consultant's written request, all available
maps, plans, existing studies, reports and other data pertinent o the
services to be provided by Consultant, in possession of the City,

5.2 Awrange for access to and make all provisions for Consultant to enfer upon
real property as required for Consultant to perform the IT Services as may

be requested in writing by the Consultant,

Consgultant's Responsibilitics

6.1 The Cousultant shall exercise the same degroe of care, skill and diligence
in the performance of the IT Services as is ordinarily provided by a
professional wnder similar circumstances, If at any time during the term of
this Agreement or within one year from the termination of this Agreement,
it is determined that the Consultant's work is incorrect, defective or fails to
conform to the Scope of Services, upon written notification from the City
Manager, the Consultant shall at Consultants sole expense, immediatety
correct the work.
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Conflist of Inserest.

7.1 To avoid any conflict of interest or any appearance theveof, Consultant
shall nof, for the term of this Agreement, represeni any privaie sector
entitics (developers, corporalions, real estoie inveslors, ete.), with regard
to any adversarial information technology issucs in the City. For the
purposes of this section “adversarial™ shall mean any matter that is
materially adverse to the City’s interest.

Termination.

8.1 The City Manager without cause may terminate this Agreement upon
thirty (30) days wiiiten notice 0 the Consultant, or immediately with
CAUSE,

8.2 Upon receipt of the City's written notice of termination, Congultant shall
cease all work unless divected otherwise by the City Manager.

8.3 In the event of termination by the City, the Consultant shall be paid for all
work accepted by the City Manager up to the date of termination, provided
that the Consultant has first complied with the provisions of Paragraph
8.4,

8.4 The Consultant shall transfer ali books, records, reports, worldng drafts,
documents, maps, and data pertaining to the IT Services provided to the
City, in a hard copy and electronic format within 14 days from the date of
the written notice of termination or the date of expiration of this
Agreement,

Insuyance.

The Consultant shall secure and maintain throughout the duration of this
Agreement insurance of such type and in such amounts as required by the City
Manager. The undervriter of such insurance shall be qualified to de business in
the State of Florida and have agents upon whom service of process may be made
in the State of Florida. If requested by the City Manager, the insurance coverage
shall be primary insurance with respect o the Cily, its officials, cimplovees, agents
and volunteers. The insurance coverages shall include 4 minimum of;

9.1 Worker’s  Compensation and  Employet’s  Liability  Insurance. [If
applicable, coverage to apply for all employees at minimum statutory
limits as required by Florida Law,

9.2 Comprehensive Automobile and Vehicle Liability Insurance. Motor
vehicle liability insurance, including applicable no-fault coverage, with
limits of liability of not less than $3G0,000.00 per occuwrence, combined
single limit for Bodily Injury Liability and Property Damage Liability,
Coverage shall include all owned vehicles, all non-owned vehicles, and all
hired vehicles,



il.

9.3

9.4

Professional Liability: The Consultat shall Tornish professional liability
errors and omissions nsurance coverapge in an amount noti less than
$1,000,000.00.

Certificates of Insurance shall be provided to the City at the time of
execution of this Agreement and certified copies provided 1f requested,
Fach policy certificate shall be endersed with a provision that not less than
thirty (30) calendar days™ writlen notice shiall be provided to the City
before any policy or coverage is cancelled or restricted.

MNondiserimination.

101

During the term of this Apreement, Consultant shall not discriminate
against any of its emnployees or applicants for employment because of their
race, color, religion, sex, or national ovigin, and to abide by all Federal and
State laws regarding nondiscrimination

Adterneys Fees and Waiver of Jury Trial.

11.3

11.2

In the event of any litigation arising out of this Agreement, the prevailing
party shall be enlitled to recover its aitorneys' fees and costs, including the
fees and expenses of any paralegals, law clerks and legal assistants, and
including fees and expenses charged for representation at both the tial and
appellate fevels.

[ the event of any litigation arising out of this Agreement, each party
hereby kunowingly, brevocably, voluntarily, and intentionally waives its
right to trial by jury.

Indemuification,

12.1

12.2

Consultant shall defend, indemnify, and hold harmless the City, its
officers, agents and employees, from and against any and all demands,
claims, losses, suits, lHabilities, causes of action, Judgment or damages,
arising out of, related fo, or any way connected with Consultant's
performance or non-performance of any provision of this Agreement
including, but not limited to, liabilities arising from confracts between the
Consultant and third parties made pursuani o this Agreement. Consultant
shall reimbuwrse the City for all its expenses including reasonable
attorneys” fees and costs incwred in and about the defense of any such
claim or investigation and for any judgment or damages avising out of,
related to, or in any way connected with Consultant's performance or non-
performance of this Agreement.

The provisions of this section shall survive termination of this Agreement.



13. Motices/Anthorized Representatives,

3.1 Any notices required by this Agreement shall be in weiting and shall be
deemed ¢ have beer properly given if transmitted by hand-delivery, by
regisiered or certified mail with postage prepaid retum receipt requested,
or by a private postal sexvice, addressed to the partics (or their successors)
at the following addresses:

For the City: Roger Hernstadt, City Manager
City of Marathon, Florida
98G5 Overseas Hiphway
Marathon, [Morida 33050

With a Copy to: Johiy Herin, Jr., Fsg
Stearns Weaver Miller
Weissler Alhadeff & Sitferson, P.A.,
150 W Flagler St, Suite 2200
Miami, I 33130

For The Consultant:  John Redrup, President
EssentialNet Solutions, Ine,

4, Governing Law,

14.1  This Agreement shall be construed in accordance with and governed by
the laws of the State of Florida. Exclusive venue for any litigation arising
out of this Agreement shall be in Monroe County, Florida, Middle Keys
Pivision of the Circuit Court or the Southern District of Florida.

15. Entive Asveement/Modification/Amendment.

151 This weiting contains the entire Agreement of the parties and supercedes
any prior oral or writien vepresentations. No representations were made or
relied upon by either party, other than those that are expressty set forth
herein,

15.2  No agent, ciployee, or other representative of either party is empowered
to modify or amend the lerms of this Agreement, unless executed with the
same Tormality as this document,

LA



16,

7.

18.

19,

20.

Owiership and Agcess to Becords and Audits.

16,1 All records, bools, documents, maps, data, deliverables, papers, and
financial information (the “Records™) that result from the Consultant
providing services to the City under this Agreement shall be the property
of the City.

162 The City Manager or his designee shall, during the ferm of this Agreement
and for a period of three (3) years from the date of termination of this
Agreenent, have access to and the vight 1o examine and audit any Records
of the Consultant involving transactions related to this Agreement.

16.3  The City may cancel this Agreement for refusal by the Consultant (o aliow
access by the City Manager or his designee fo any Records pertaining to
worle performed uader this Agreement that are subject to the provisions of
Chapter 119, Florida Statutes.

Nonagsignability.

171 This Agreement shall not be assignable by Consultant unless such
assipnment is first approved by the City Manager. The City is relying
upon the apparent qualifications and personal expertise of the Consultant,
and such {lrm's familiarity with the City's avea, circumstances, and desives.

Severability.

18,1 If any term or provision of this Apreement shall to any extent be held
invalid or urenforceable, the remainder of this Agreement shall not be
affected thereby, and each remaining term and provision of this
Agpreement shall be valid and be enforceable to the fullest extent permitted
by law,

Independent Cantracior.

19.1  The Cousultant and ifs employees, volunteers and agents shall be and
remain independent confractor and not agents or employees of the City
with respect to all of the acts and services performed by and under the
terms of this Agreement. This Agreement shall not in any way be
construed to create a partnership, association or any other kind of joint
undertaking, enterprise or venture between the parties,

Comupliance with Laws,

20,1 The Consultant shall comply with all applicable laws, ordinances, rules,
regulations, and lawful orders of public authorities relaling to the
provision of IT Services.
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Wakver

21,1 The failure of either party to this Agreement fo object fo or 0 fake
affirmative actien with respect to any conduct of the other which ig in
violation of the ferms of this Agreement shall not be construed as a wajver
of the violation or breach, or of any future violation, breach or wrongful
conduct,

22, Survival of Provisions

22,1 Any terms or conditions of either this Agreement that require agts beyond
the date of the term of the Agreement, shall survive termination of the
Agreement, shall remain in full force and effect unless and until the terms
or conditions are compieted and shall be fully enforceable by either party.

23, Prohibition Of Contingency Fees

23,1 The Consultant warrants that it has not employed or refained any company
or person, other than a bona {ide employee working solely for the
Consultant, to solicit or secure this Agreement, and that it has not paid or
agreed (o pay any person(s), company, corporation, individual or fizm,
other than a bona fide employee working solely for the Consultant, any
fee, commission, percentape, gift, or any other consideration, contingent
upon or resulting from the award oy making of this Agreement.

24, Connterparts
24,1 This Agreement may be execuled in several counterparts, each of which

shall be deemed an original and such counterpart shall constitute one and
the same instrument.

[SIGNATURES APPEAR ON NEXT PAGE
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