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CITY OF MARATHON, FLORIDA
RESOLUTION 2OI5.OO3

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, APPROVING A REQUEST BY KEYS
AFFORDABLE DEVELOPMENTO LLC' FOR DEVELOPMENT
AGREEMENT PURSUANT TO CHAPTER 102, ARTICLES 8 OF THE
CITY OF MARATHON LAND DEVELOPMENT REGULATIONS (LDRS)
ENTITLED *DEVELOPMENT AGREEMENT", AUTHORIZING THE
DEVELOPMENT OF FIFTY-ONE (51) ONE, TWO AND THREE
BEDROOM APARTMENTS ON PROPERTIES LOCATED AT 73RI)
STREET OCEAN, WHICH ARE LEGALLY DESCRIBED AS LOTS
2,3,4,10,11AND 16 OF REIMANNS SUB pB2-145 AND LOTS 7, 8, g AND
10 oF FIELD'S SUBDIVISION, KEy VACA' MONROE COUNTY,
FLORIDA; HAVING REAL ESTATE NUMBERS 00342030-000000,
00342040-000000, 00342050-000000, 00342110-000000, 00342160-000000,
00342290-000000, 00342300-000000, 00342310-000000 AND 00342320-
OOOOOO. NEAREST MILE MARKER 51.

WHEREAS, Keys Affordable Development, LLC (The "Applicant") filed an
Application on September l9th, 2014 for a Conditional Use Permit and Development Agreement
pursuant to Chapter 102, Articles 13 and 8 respectively of the City of Marathon Land
Development Regulations (LDRs); and

WHEREAS; the Applicant has proposed to develop fifty-one (51) one, two and three
bedroom affordable apartments on sites previously developed as a non-transient
motel/apartments; and

\ryHEREAS, the Applicant has entitlements on the project site for thirty-four (34) market
rate residential units existing on site; and

WHEREAS, the Applicant must obtain fifty-one (51) affordable units , to be transferred
via the Transfer of Building Rights (TBR's), BPAS process, or any other legally established
process prior to building permit issuance. THE APPROVAL OF THE REQUESTED
CONDITIONAL USE PERMIT AND DEVELOPMENT AGREEMENT AMENDMENTS DO
NOT CONVEY OR GRANT A VESTED RIGHT OR ENTITLEMENT TO FUTURE
ALLOCATIONS BY THE CITY OF ANY AFFORDABLE RESIDENTIAL UNITS NOT
CURRENTLY IN POSSESSION BY THE APPLICANT AS REFERENCED IN THE
PROPOSED CONDITIONAL USE PERMIT AND DEVELOPMENT AGREEMENT.



WHEREAS, City staff reviewed the Applicant's request for a Development Agreement
determining that the Applicant's project proposal was in compliance with the City's
Comprehensive Plan and Land Development Regulations (LDRs) and further that there was no
substantial impact on the City's Level of Service (LOS); and

WHEREAS, on the 20th day of October 2014, the City of Marathon Planning
Commission (the "Commission") conducted a properly advertised public hearing (the "Public
Hearings") regarding the request submitted by the Applicant, for a Development Agreement
pursuant to Chapter 102, Article8 respectively of the LDRs; and

\üHEREAS, and on the 1 lth day of November, 2014 and the 13th day of January, 2015
the City Council (the "Council") conducted properly advertised public hearings (the "Public
Hearings") regarding the request submitted by the Applicant, for a Development Agreement
pursuant to Chapter I02, Afücle 8 of the LDRs; and

WHEREAS; the City Council made a determination that the Applicant's request for a
Development Agreement, subject to the terms of the LDRs and with Conditions imposed, was in
Compliance with the City's Comprehensive Plan and LDRs and further, that the approval is in
the public interest, is consistent with its policy to encourage redevelopment in Marathon, and
will fuither the health, safety and welfare of the residents of Marathon,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein.

Section 2. The City Council hereby approves this Development Agreement, a copy
of which is attached hereto as Exhibit "A", to redevelop the project site as set out in the project
site plan allowing the Applicant to construct fifty-one (51) affordable units, to include an office,
pool, gazebo, and covered picnic area subject to conditions imposed and as further described in
the Agreement. The Mayor is authorized to sign the development order on behalf of the City.

Section 3. This Resolution shall take effect upon approval by the State Department of
Economic Opportunity.

PASSED Af[D APPROVEDby the City Council of the City of Marathon, Florida, this
13th day of January, 2015.



THE CITY OF MARATHON, FLORIDA

AYES:
NOES:
ABSENT:
ABSTAIN:

Zieg, Senmartin, Keating, Kelly, Bull
None
None
None

þ

ATTEST:

City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE A¡ID RELIANCE OF THE
TH RIDA ONLY:

Lynn Dannheisser, City Attorney
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Parcel I.D. Nos.:
RË# 00342030-000000, 00342040-000000, 00342050-000000, (t0342110-000000, 0a342160-

000000, 003422g0-0a0000, 00342300-000000,00342310-000000 AND 00342320-000000

(Space res ervecl þ r rec o rd in g)

DEVE,LOPMENT AGREAMENT TOR

KE YS AFF ORfIAB[,n DEVELOPMENT, L[,C
MIN.RATHON, [I[,ORIDA

THIS DEVELOPLEhIT AGREEMEN'r ("Agrcernent") is enterecl into by and betwcen

the CITy OF MARA'il-ION, F'LORIDA, a Florida municipal cotporation (herein refbffcd to as

.,City"¡, and KEyS AFF-ORDABLE DËVELOPMENT LLC, a Florida limited liability company

(heråin ref'ene¿ to as "Owncr"), pursuant to Chapter 102, Article 8, of tho Lancl Developnrent

àegulatio¡s of thc City of 
'lr4àrathon, 

ancl the Florida Local Govemmont Developrnent

Agfeemcnt Act, Sectiont tSI.ZZZO-163.3243, Florida Statutes, and is bindi¡lg on the Eflbctive

Date set forth herein.

WITNESSETTI:

WHEREAS, Owncr is the owner of real property located in Marathon, Monroe County,

Flori<ia, more particularly clesclibecl in Exhibit "A" (legal dcscription), attached hereto ancl

incorporated hcrcin by rel'erence; and

WHERE,1S, Owner has submitted a proposal to develop, construct,. a residential

community cornprisecl of fif'ty-one (51) afforclable rate residerrtial units. This pro.ject consists of

fifty.one (St¡ uitotOuble resiclential, one office spâce as well as site arnenities including a

clubhouse and pool; and

WHEREAS, the Owner has entítlements on the project site t'or thirty-four (34) market

rate rcsidential units on propertíes identified in nine (9) Real Estate numbers (RE Nos'

00342030-000000,003420åO-OOoooO,003420s0-000000, 00342110-000000,00342160-000000'

00342290-000000, 00342300-000000, 003423 1 0-000000 sL 00342320-000000); and

WHEREAS, the Owner must obtain and transfer fifty-one (51) market rate units in

exccss of what the City has recognized as legally established on the property' to be transferred

vía the Transfbr of nuitding nig'trts (TBR'sl BPAS process, or alry other legally eslablished

process prior to building !"t*it issuance. THE APPROVAL OF THE RËQUESTED

boNomio¡rAL uSE psñ.vur AND DEVELoPMENT AcREEMENT AMENDMENTS Do

NOT CONVEY OR CRANT A VË,STEÞ RIGI'IT OR ENTITI.HMEN'I' TO FUTURE

AI,Í.,OCATIONS BY THË CITY OF ANY AFIIORDABLE RESIDÐNTIAL UNITS NOT

CURREN'|LY IN POSSESSION BY THE API'LICAN'T AS REFERENCED IN I"IE

PROPOSED CONDT|IONAL USE PERMIT AND DEVELOPMENT AGREEMËNT.

Page I of 15
October 28, 2014
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1.ryIIEREAS, thc ecouomic clcvelopment afforde<l by this Agreemcnt is i¡l the best

interest of.both pâftics to this Agreement as wcll as the genetal putrlic in the City ol'Mar¿thott;

and

WHERE,4.S, the Marathon Planning Comrnission held a public hearing on the 20tltclay

of Oct<rber, 2Q14, Io cotlsider ttris Agreement' and recommended a¡r¡rroval ol'this Agreemcnt;

ancl

WHEREÂS, the City Council of Marathorr held public heaúngs on the llth clay of

November, 2014 ancl tlre t3tlíday of Ja¡uat'y, 2015 to cotlsider this Agrecmerrt; and

IVHEREAS, the City has detennined that this Agreernent is irt the public interest ancl is

consistont with its policy to encourage the redevelopment of Marathon and will fu*her the

health, safety, and weltàre of the resiclents of Marathon; and

NO\ry, THEREFORE, in consideration of the mutual promises ancl undertakings

containecl herein, the rcccipt ánd suffìcienoy of which are hereby acknowledgecl, the parties

agree as fbllows:

I. RüCTIALS.

The foregoing Recitals arc a part of this Agreement orr whiclt the parties have relied ancl

are incorporated into this Agreemcnt by refèr'ence.

If. PURPOSES OT AGREEMENT.

The purposes of this Agreement are as follows:

A. To encourage redevelopment of the Property consistent with Objective l-3'4 in

the City's Comprehensive Plan.

B. To secure the ability to construct Owner's proposed development of tìfty-one

(51), one offìce space, and other amenities arrct accessories fbr the residents of the developmcnt,

in"íúOing pool anä docking täcilities, The approved project site plan is attached as Exhibit "C,"

tlre Conditional Use permit as promulgated in City of Marathon Resolution 2014-XXXv and all

other plans submittcd as part of tn. ðon<litíonal Uso / Development Agreement approval are

incorporated herein by reference.

III. DETINITIONS.

For the purposes of this Agreement, all tenns shall have the definitions as f'ound in the

Lancl Developmeni Regulations (t nRr¡, Comprchensive Plan and in Chapter 163, Floricla

Statutes, or in other applicable FLoricla Statutes, ancl if not defined in the Code, Plan, or Statute,

the term shall be understooct by its usual and customary meaning'

Page 2 of l5
October 28,2Al4
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IV. ST.A,TUTORY AND COIIE IIEQUIREMIINTS'

'flie parties recognizc thc binrfing ef'fect ol'the Flolicl¿ Local Covcrnmont dcvelopment

Agreement Act, Scction-s 163.3221, et sðq., Floricla Stafutes, as to the f-orm and contcut of this

A[reement ancl in accorl¿nce therervith set t-orth and agree to the follorving:

A. LcÊal Description and Ownership. Kcys Affordable Development LLC, is thc

Owner of the t ropeïty. wllich Propéiiy is thc subject of this Agreement, as ctescúbcd in Ëxltibit

B, Bour.ulary un,f Tupogrophic $urvey. There âre no other legal or cquitable ownors of the

subject property known to thc partics to this Agreement'

B.

the Dcvelopment Agr.,eerne¡tìhalt t 
" 

seven (7) ycars, "l'he Owner has phasecl the project into

four (4) componentJbased on the fbur (4) po<ls of'properties totally nine (9) parcels in.order to

preserve cr¡rrent overall tenancy of residents living within the existing project sites, Phasc onc

will colsist ol.seyen (?) resiclential units ancl an offìce space. Phase two shall consist of twenty-

fbur (24) residential uníts. Phase three shall consist ofsixteen (16) residential units. Phase fbur

shall co¡sist of four (4) resiclential uníts. Amenities, parking, landscaping and other site

requirements will be atte;dant to each of these phases in accordance with the approved site plan'

'fhc Ow¡er chooses to develop a phasecl prcject in four (4) discrete phases ancl project arcas

along 73'd Street, Ocean, Maruihon. The Owncr shall have a maximum of eighteen (18) months

from-ttre date of approval of this Agreement by the State Department of Ecottomic Opportunity

(DËO) to submit und huu" opprou".I complete buitding plans to construct the frrst phase totaling

seven (7) residential units anti an office rþu"e. Each succeeding phase shall be initiated within a

time ffame at the Owners discretion. Flowever, project buitding plans shall all be submitted to

the City for approval by the City within ftrur (4) years. Projcot constructiort shall be completecl

within (scven (7) years

Should the City Allocate any Builcling Permit Allocation System afIìrrdable units to the project,

Owner purchaied al'fordable clcvclopment rights must be utilized lirst and such City allocated

units must be tkough the builcling approval ancl permitting process and under construction

within three (3) years.

C. B,uilcling Right and Co_mmefcíal Flq-or Area Allocatigns. The City recognizes that

the sutrject ploperty 
"u.t"trtly 

pors"r*.r ini.ty-tUut (34) rnarket rate residential entitlements' Thc

City reóognìr.r tnãt thc projãct requires tìfty-one (51) affordable residential building allocations,

Rpiticanirnust obtain at ¿ irattsfer 1ìfty-one (5 1) market rate units in excess of what the City

hás recognizetl as legally established on the property (which coulcl be cleed re.stricted as

affordablõ resiclential units¡, to be transfbmed via the 'fransfçr of Building Rights ('IBR's)' BPAS

process, or any other legally establishecl process prior t9 hrilding permit issuance. 'l'llE

AppROVAL oF THE nnqÚLisrnD CONDrüONAL USE PERMIT AND DEVELOPMENT

ACREEMENT AMENDUÈWIS Do NoT CONVEY OR GRANT A VESTED RICFIT OII

ENTTTLEMENT TO FUTURE AT"LOCATIONS BY TTIE CTTY OF ANY AFFORDABLE

RESIDÊN'TIAL UNITS NOT CURRENT'LY IN POSSESSION BY THE APPI.ICANT AS

Pagc 3 of 15
Octotrer 28, 2014
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REIIERENCED IN THE PROPOSED CONDITIONAL USE PEIIMIT AND DtsVËLOPMEN'T

AGREËMENT"

Should the Owner acquire all or a part of the rcquircd fìfly-one (51) affordable resiclcntial units

on thc open rnarket, tlie equivalent in markct rate rcsidential urrit ctltitlements rnay bc transfi:rred

fì-om the project properties without the transf'er fce requiled pursuallt to Chapter 107, Article 2,

Chapter 107.18, C.

D. Density.-¡Urd Buil-ding l-leight. The propÈrty is locatecl in a Mixçd Use Z-oning

Di.strict as clefine{ in ttc f,ariä D"uãlopm*nt Regulations. Maximum lruilding height permittcd

on the property is thirty-seven (37) f'eet.

E. þþ[iq.F.aciliries,_Çg{rcunency. frnp*çl'..[ges, 'l'he fbllowing identifics the public

lhcilities ttrat at",=quir*¿ ttrat wiif s,]wice the clevelopment ot'the Property: who shall provide

the facilitíss; what new facititics, if'any, will be constructed; and a schcdule to assure public

facilities are available ooncurrent with tlle impacts of developmcnt.

l. potable Water. Dome.stic potablc' water is prrcvicled by the lìlorida Keys

Aquccluct AuthoritY,

Z. Electric Service. Electric service is provided by Florida Keys Eleotric

Service.

3. Solid Waste. Solid waste service is provided by Marathon Garbage

Service or its successors ancl assigns, as detennined by the City Council.

4- Fire Service. Fire servicc is provided by the Marathon Fire Department.

5. Wastewater, Sewage Collcction ancl Disposal. Wastewater and sewage

collection, treatment, an<i disposal shall be done by connection to the City sewer system.

6. Public Recreational Facilities. Public rccreational facilities shall be

addressed through impact fees, if any.

7. Stonnwater Managcment. A stormwater management $ystem that meets

all applicable local, statc, ancl federal requirements shall be constructed on site as part of
ttre iite development of the Property. This system will retain, detaitr, aud treat

stormwater on ih* Property ar:d therefore will provide a substantial benefit to water

quatity in the area, Theie shall be no direct <lischarge to the City of Marathon Nearshote

Waters.

B. F'ire Protection. In connection with the Owner's development of the

Property, Owner shall provide tire hydrants and other such f,rr.e protection facilities as

.eqùirea by the Life Saf'ety Code aclministered by the City Fire Department. Fire

sprinklers wíll be installed as requircd by City Code.

Page 4 of l5
October 28,2014
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9. coucurrency. All public faciiitics, with thc exception of wastewater,

iclcntified above arc available u, of the date of this Agreemtltt, ¿uld capacity {'or each is

projectecl to be available concurrent wittr the irnpacts of tlevelopmcnt. W¿tstcwater

capäcity is available through the Ccrrtral Sewer systcm fbr the City of Marathon'

I0. lmpact Fees. Agy inoreascd irnpacts on public f'hoilities or public services

attributûble to each unit clevelopeci olr the Property, ancl the cost of capital improvements

to mcet the associatecl increasecl demand on sJoh fhcilíties ot'services, shall be assured by

payment to thc City, cönct¡rrent with the issuance of the building permits.for 
-e-¿ch 

unit, of'

any applicable City of Marathorr impact fees rcquired by ordinance then in cffect, as well

as-by þayment by Owner of any àpplicabie utility-s-ystem rlevelopment fccs- Owner

agrees to pay irnpact fees pursuant to nny applicable 
-impact 

fee orclinances 
.adopted

within twenty-four (24) months of the Effective Date of this Agreement, 
-provided 

such

ordinance uppli., *qi,uity and uttifonnly to all redevelopment in the city of Marathon'

City shall grant developer a credit for impact fees for auy resiclerrtial entitlements

for whích iighß pr.uiously existecl ancl continue to exist on thc site'

F. Reservatioup or Ded-i_cations of l,and for-Pgbli-c Pumqses' 'I'he parties anticipate

that ownsr *oy r"rr,õiîîffiõ" lun<f fUi þuuti" purposes in connection with the development

of the I'ropen¡ but is cunently unaware of itre speciRis of s''lh reservation(s) or dedication(s).

I{eservations and <ledications f-o[ public pr.potes in connection with this Ageernent may be

requested by the City's Comprehensive Plan"and City Cocle. Such resewations or dedications

rnay includó, by way of exatrrple, ea$ements necessary for the plovision of stonnwater' utility

and wastewater serviccs to the Property.

G, Local Develgpr-ne$t Pçn¡its, The following city developmcnt approvals are

required for the developmcnt of the Property.

l. This DeveloPment Agreement'

2. Conditional Use APProval'

3. Building an4 related construction permits tbr all structures utilized fbr

principal u.. o, u.""t*î.y use, lantl clearing and landscaping' At âny time any builcling

permii is applied for, Owner shall demonsirate compliance with all applicable.Federal,

State ancl Municipal úisablecl Access Regulations in effect at the time of application'

4. I,ocat Permits for Stormwater Runoff and connection to the City's Sewer

System. Nothing in this Agreement shall preclucle the parties fi"om applying condìtions in

ad¿ition to F'edåral, Statc ãnd regíonal permits, by mutual agreement, cluring fìnal site

plan review or Permitting'

H. Iinclj-ng of Çon$istency. By entering into this Agreement, the city tìnds that the

developmentpffiereinis'onsístentwithandfurtherstheComprehensive
plan, ãpplicobl, lOR, oni in. Principles for Guiding Development sct forth in Section

380.0552(7), Florida Statutes.

Page 5 ol 15 
october 28, 2ol4
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I. Mutual Cooper¿ti0,n. City an<l Owncr agrce to Ùooperatc fi'rlly ancl assist cach

othcr in the ¡let'firrtnanoe of the llrovisíort.s of this A,gteemetrt'

l
in accordattce wifh all requirecl Permits and

Provisionq. '['he iljdevelopment shall be cleveloped

in accorclance rvith all aPPl icable provisions of thc CitY's Cornprehensive Plan ancl Land

Developnrent Rcgulations in effect on the effective date of th is Agreement. No Certilicate of

Occupancy tbr an in<liviclual buildirtg shall be issued until all plans fìrr that building are approved

by the City ancl Or,vner has complied with ail conclitiotts in Permits issucd by the CitY arrcl the

other regulatory entities fbr that builtling. The City agrees that anY perrnits or certifìcates of

occupancy to be issusd by the City shall not be unreasonably rvithhekl or delayed

K.
Hercin. the faílure of this Agreernent to address

restríctio¡r shall rTot relieve Owner of thc nccessity o
a particular petmit, condition, tcrm, ot'

f còmplying with the law governing said

perari tting requirements, conditions' terms, or restrictions

L. "LryS-Goveming.

l. For the cluration of this Agreement, all approved development of the

Property shall comply with and be controliecl by this Agreement antl provisions of the

City's ôornprehe,rsive Plan and City Code in effect on the date of exccution of this

Agreernent,lnctusive of tcxt changes and rezoning approved by- the City Council on the

daìe of the City's approval of this Agleelnent, if any. 'fhe parties <lo not anticipate that

the City will ápply iubsequently adopted laws and policies to the Property, except as

expressly provided in this Agreement.

Z. pursuant to Section 163.3233, Floricla Statutes, the City may apply

subsequently adopted laws and policies to the Property only if the City holds a public

hearing and determines that:

,¿. The new laws and policies are not in conflict with the laws and

policies governing the Agreement ancl do not prevent developmetrt of the land

uses, intensities, or densities sct forth in this Ag'eetnent;

b. 'fhe new laws and policies are essential to the public health, safety,

or welfare, and the City expressly states that they shall apply to the clevelopment

that is subject to this Agreement;

c. The City clernonstrates that substantial changes have occurred in

pertinent conditiols existing at the time of approval of this Agreement; or

d. 'lhe Agreement is l¡asccl on substautially accurate information

supplied bY Owner.

Page 6 of l5
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provicled, howcver, nothing in this Agrcement shall prohibit thc parties ñ'om tnutually

âgrceing to apply subsequently adopted law.s to thc Ploperty.

3, If statc or fecleral laws err¿rcted after the Effcctivc Date of this Agreement

precluclc any paúyrs compliance with the terms of this Agteernent, it shall be modifÌed as

neocssary to comply wit¡1 the relevant stato or lìecicral laws. I{owevcr, this Agreement

shall ¡ot be construed to waive or abrogate any rights that may vest pul'suant to common

l¿w.

M. ¿\rnencllqent, [ìent:w4l.. Qnd 'lermi¡ration. I'his Agrcenent may be amendccl,

renewccl, or terminated as bllows:

l, As provictecl in Section 163.3237, Florida Statutes, thís Agreernent may be

amencled by mutuàl couscnt of the parties to this Agreemerrt or by their succ€ssors i¡t

interest. Amendment under this pròvision shall be accomplished by an instrumcnt in

writing signed by the parties or their successol's.

Z. As provided in Section 163.3237, Florida Statutes, this Agreement may be

renewecl by the mutual consent of the parties, subject to the public hearing requirement in

Section l()3.3225, Florida Statutes, ar:d appiicable LDRs. The City shall conduct at least

two (Z) public hearings, one of which may be held by the local planning agency at tlic

option of the City. Notice of intent to consider renewal of the Agreetnent shall bc

aäveltised oppro*inot*ly fit-tcen (15) rlays before each public hearíng in a newspaper of
general circulation and reaclcrship in Marathon, and shall be mailed to all aflbcted

property ownefs before the flirst pitrli" hearing, The day, timc, and place at which the

secåncf 
-public 

hearing will be held shall be announced at the first public hearing. The

notice sirall specify the location of the land subject to the Agreement, the development

uses on the Propeáy, the population densities, and the building intensities and height and

shall specify a plu"" where a copy of the Agreement can be obtainecl.

3. This Agrecment may be terminated by Owner or its successor(s) in

interest following a brðach ol'this Agreement by the City upon written notice to the City

as provided in this Agreement.

4. Pursuant to Sectíon 163.3235, Florida Statutes, this Agreement may be

revoked or modified by thc City ifl on the basis of substantiai compcfent evidence, the

City fincls there has been a failure by Owner to comply with the terms of this Agteement.

5. This Agreernent may be terminated by mutual consent of the parties'

N. B-r-rä.qh of Aqreement and Çure.Proyisiüts'

L If the City conclucles that therc has been a material brcach in this

Agreement by Owner, prior to revoking this Agreement, fhe City shall ssrye written

noti". on Owner identifying the term or condition the City contends has been materially

brea<;hed and providing Owner with ninety (90) days from the date of receipt of the

Page 7 of 15

October 28,2014



DocH 2Ø13366
Bkn 272t Pgâ 2Ø27

notics tô cure the breach or nsgotiate an amendment to this Agreement' Each of thc

fbllowing events shall be considered iÌ material brcach of this Agt'eement:

ù. F'ailurc to cornply with the provisions of this Agreemerrt;

b. h-ailure to corn¡lly with terms ancl conditions of penrrits issued by

thc City or gther regulatory cntity for the ctevelopmont authorized by this

Agreement.

Z. ff Owncr conchldes that there has been a rn¿terial breach in the tsrrns of
this Agreement by the City. Owner sirall serye written notice on thc City identifying the

tenn oi. conclitíon Owner contencls has been nraterially breached and providing the City

with ninety (90) days fiorn the clate of receipt of the notice to cule thc brcach, or

negotiate an u*Ándment to this Agrcement. The fbllowing events shall be considerecl a

material breach of this Ag'eement:

'à. Failure to cornply with the plovisions of this Agreement;

b. Failure to timely process any application tìrr Site Plan approval or

other devclopmcut authorized by this Agreemcnt.

3. ff cither party waives a material breach in this Agreement, such a waiver

shall not bc cleemed a waiver of any subsequent breach.

4. Notwithstapding any other provisions o1'this Development Agreement to

the contrary, neíther party hereto shall be dee¡ned to be in default under this Dcvelopment

Agreerneni where cleiay in the construction or perfotmance of the obligations imposed by

this Development Agreernent ate caused lry war, revolution, labor strikes, lockouts, riots,

tloods, carthquakes,-fir.r, carualties, aots of Cod, goverrunental restrictíons, embatgoes,

titigation lexðluciing litigation between the City and the Owner), tornadoes, hurricanes,

tro[icat storms ot oih". õ**r*r" weâther events, or any othqr causes beyoncl the control of
.u"h po.ty. The tilne of perfbrmance hereunder, as well as the term of this Development

Agreôm"nt, shall be extènded for the periocl of any fbrced delays or delays caused or

,elulUng from any of the foregoing räuses. The Owner must submit cvidence to the

City's reasonable satisfaction of any such delay.

O, Notioes. .All notices, demands, reguests, or replies provicled for or permitted by

this Agleernrnt, i*Judirrg noti{ication of a change of adclress, shall be in writing to the

addresúes identifìed belolv, ancl may be deliverecl by unyone of the fbllowing methoclsl (a) by

personal 6elivery; (b) by deposit witú the United States Postal Services as certified or registered

mail, return t .tipì.requesiecl, postage prepaid; or (c) by deposit with an overnight express

clelivery sewice with a'signecl ieceipt réquired. Notice shall be effectivs upon receipt' The

acldresses anct telephone numbors of the parties ¿ìte âs follows:

Page I of 15
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TO OWNEII:

City Manager
City of Marathon
9805 Overseas Highway
Marathon, F'lorida 33050
(305) 743-0033

With a copy by regular U.S. Mail to:

Valerie Haber, Esq.

Gray Robinson, P.A.
333 sE 2"d Ave, Suite 3200

Miami, lìL 33131
(30s) 416-6880

p. AFnual Report. On each anniversary date of the Effectivc Date of this

Agreement, O*n*r stratl p.ovide the City with a reporf: identifying (a) the amount of

deîelopment authorizecl by this Agreement that has been completed, (b) the amount of

development authorized uy itris Ag¡eement that remains to be completed, and (c) any changes to

the plan of development ihat havé occurred cluring the one (l) year period from the Effective

nató of this Agreement or frorn the <late of the last Annual Report.

a. Enforcement. In accordance with Section 163.3243, Florida Statutes, any pa*y to

this Agreement, any affived or adversely affected person as detìned in Section 163.3215(2),

Irloridã Statures, orihJltate Land Planning Agency may file an action tbr injunctive relicf in the

Cir-cuit Court of Monroe County, Floricta, to .ñfotce the terms of this Agreemeut or to challenge

the compliance of thís Agreement with the provisions of Section 163.3220-163.3243, Florida

Statutes.

R. Bincling Effect. This Agleement shall tre binding upon the parties hereto, their

successors in interest, heirs, assigns, and persotral rcpresentatives'

Manager
Keys Aflordable Developmcnt, ["LC

448B Hcaton Park'lrail
Viera, Floricla 32955

With a copy by regular LJ,S. Mail to:

Lany Pirro, Bsc¡,

189 S. 0range Avonttc, Suite 1650

Orlando, Florida 32801

TO'ff.IH CITY

Page 9 of l5
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s. Assignmgnt. This Agrcement rlay not bc assigned without the written consent of

the parties, *hictr cõnslnti¡ott not be unreasonably withheld'

'l. Dra,tlin&-of Agregnent. 'fhc parfies acklìowlcdge that they jointly participated in

thc dratling of this ng,.*eriltlt ¿urd that no term or provision of this Agrcernent shall be construed

in fàvor of'îr against 
"itl',"r 

party bascd soieiy on the drafì;ing of the Agrecment'

u. sevcrability. In the cvcnt any ¡rrovi.sion, paragraph or section of'this Agreement

is dcte*nined to be ñali<J or unenforcrutt* lry o cou.f-oî competent jurisdictioll, such

cletennination shall not af:fect thc enfbrceability or valiclity af the remaining provisions of this

Agreement.

V, Arppti-cable Laws, This Agreement was d¡a{tcd ¿nd tleliverecl in the State ol:

l,¡loricla and shall tu.nñst*Iã-ãncl enforcecl iá accordance with thc laws of the State of Florida'

w. As between tho

City and Owner, in the event of atty litigation adsing out of this Agreement, the prevailing Palty

shall be entitlcd to resover ail reasonable costs incuned with respect to such litigation, including

reasonable attomey's fees. This includes, but is not limited to, reimbrtrsement for reasonable

attomcy' s fbes and costs incurred witlt rcspect to any appeliate, banktuPtcY' post-juclgment, of

trial proceedings rclated to this Agreement' Venue for any legal proceeding arising out of this

Agreement shall be in Monroe CouutY, Florida,

THE PARTIES'TO'I'HIS AGREEMENT WAIVE THE RIGI'IT TO A JIJRY TRIAL IN ANY

LITÍGAI'ION ARISINC OUT OF THÍS AGIIEEMENT.

X. Use of Sin$d.af and Plural. Wherr the context requires, tlte singular inclucles the

plural, and plural includes the singular.

Y, Duplicate oriqinals: Courrterp4{t$. This Agreement may be 
'eKecuted 

in any

number of originals and in counterpafis, att of which svidcnce one agreement' only onc original

is required to be produced for any purposc'

Z. Fleading$. The headinç oontained in this Agreement are for identification

pur?oses unly ond .rt aìí*not be construecl to amend, mo{ify, or alter the terms of this Agreement'

A.A. Entirety çf Agregmeq[. This Agreement incorporates or supersedes all prior

'egotiations, "orr"rpoiõäffi*osations, 
agreements, or understandings regarding the

matters containecl hercin. Tl-re parties agtee thát there are no commitments, agreements, or

unclcrstanclirrgs corrceming the subjects çovered by this Agfeement that are not coutained in or

iucorporated into this doJumsnt and' accor{ingly, no cleviation.from the terms hereof shall be

preclicated upon any prio, ,"pr"rentations Ñ'ug.."*.nts, -whether 
written or oral' This

i-ñg;r", cåntains ifre enti," aid exclusive undersianding and agreement âmong the parties and

Àãy not be modifred in any manner $Kcept by an instnrment in writing signed by thc parties'

Pagc l0 of 15
October 28,2014



Bffior?åltuÊuno ,r",

B.B. ßf:corcling: Eft'ective Date. 'l'he owner shall recorcl thi's Agreemcnt in thc Public

Iìccor¿s of Monroe C,ñt l,lori,lr, *ttltin foultee¡r {14) clays atter thc clate the last Party sigrts

this Agreemerrt. n 
"ápV 

ïf thc reóorcled Agleement showing the <J¿te, page an¿ book wherc

recor.dscl shall bc suuroitíe¿ to the State LandÞtan¡ring Agencyat the l)epartlnent of Community

AÍ'lÌrirs, Divisio¡r ol community Planning, 2555 S-hu¡narcl oak BOulevard, Tallahassee FL

32399-2100 by hand ¿ãii"*ry oi ,"gistereii or certil-ted United States mail, or by a clelivery

servicc that provicle.;;;;";á reccipi showing the date of deiivery, within fourteen (14) clays

aflor the Agteement is reîorded anà rec"iueiby the Ow1e1.o-r his agents' Ownor-shall also

provide a copy of the rccordeci Agreeme¡t to the City at 9805 Overseas Llighway' Marathon'

Florida 33050, wirhin the same time perioti. This Agr-eement shall become effective thirty (30)

clays after the date ttre Statc [,and Planning Rgency receives its copy pursuant to Section

| 63.3?39, Florida Stalutes.

c.c, Date--g-f a,grgemellt. The Date of this Agreement is the clate the last party sig[s

ancl acknowledges this Agreement.

IN WT|NESS WHEREOF" the parties hereto have set their hands and seals on the day

and year below written' Signcd, sealecl, ãnd delivered in the presence of,

WITNESS

wit. I -S

ame of Wit. #l

#2-

Printed Name of Wit. #2

STATE OF' FLORIPA
COUN'I'Y OF MONROE,

,J<.

OWNER
Keys Af fordable DeveloPment, LI.Cì

By:

Agent

By:

ts Marrager

The fbllowing instrument was aoknowledged befbre

2015, by John Haslett, as Agent of KeYs A

rsp ly known to me ot who Procluced
who clid/did not take atl oath.identification, and

Public, State

My cornmission exPires:

me on this -/.(p. daY of
fforclable Devélopment', I'LC,

tonl SlBsHult
fHHTolSl¡tcPutHcflotlfl

s201t,llorEre[$Coilm,fy
rttûI sË

Pagcllof15
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On o

this Agreernent by Resolution N

ATTF,ST:

Clavier, Clerk

APPROVED AS TO IìROM AND LEGAI-ITY
FOR'TI-IE USE AND NCE OF THE

MARATFI IDA ONLY

Dannheisser, Esq

City Attorney

BfiËo'ç9l'uËlo ,..,

2015,'fhe City Councilof the City of Maratlton approvccl

CTTY OF MARATHON

By
s Bull, Mayor

,n"l#?-,

t
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Exhibif ¿\

t,ots 2, 3, 4, 10, I I and 16, R$IMANN'S SIJIIDIVSION, a subclivision according to thc ¡rlat thereof as

recorded in Plat Book 2, Page 145, of ttre Put¡tic Records ol'Morrroe County, Hlorida,

ANf)

I.ots 7, 8, 9 and 10, FIEI..D'S SUIIDIVISION, a sutxlivision acconlirrg to the PIat thereof as recorded i¡r

Plat Book 3, Page 78, of thc Public lìecolds of Moruçe County, lrlorida,
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This instrument prepâred bY'

and after recording return to:

Cit¡' of Marathon. Florida
Planning Department
9805 Overseas I lighway
Marathon. [:lorida 33050

AGRBEMENT AND DECLARATION OF AFFORDABLE HOUSING RESTRICTIONS

THIS AGREEMENT AND DEC]LARATION OF AFFORDABLE HOUSING.
RESTRICTTONS ("Declaration") is rnacle and enterecl i,',to thi* ã O"t "f'fnn(Ch . zbll
h¡- and betlveen Keys Affordable Development LLC. whose principal mailing address is 422 S.

Fiunr Club Blvcl.. Apopka. t"'1.. 32703 (Declarant") and the City of Marathon' a Florida

mupicipal corporation. whose principal mailing address is 9805 Overseas Highway. Marathon-

Florida 33050 lthe "City").

REC]ITAI".S:

Declarant is the f'ee simple title owner to certain real property (the "Property"')

tocated in the City of Marathon. Monroe County. Florida" which is more

particularly described as:

SEll T,EGAI, DESCRIPTION PAGT" 8 ATTACI"IED AS EXFIIBIT "A''

Declaranr is the recipie¡rt of 25 RBPAS Exernpt Aftordable l{ousing Residential

Linits rvhich must f'ollow the Affordable l-lousing requirements pursuanl to

Section l0,t.0l "Affor¡lablc Housing" and 107.06. (c ) of the City of Marathon
Land Development Regulations.

tn cgnsideration of the Declarant's receipt of its Atïordable Housing Residential

Unit Allocalion awarcl. ancl the waiver of t-ees as set f-orrh herein. and lbr other

good and taluable co¡rsideration. Declarant hereby covenants with the City of
Marathon. a political subclivision ol'the State of Florida. its stlccessors or assigns.

f-or itself. its heirs and successors that the pr<rperty described herc'in is subject to

a¡ld bound by the Afi-ordable l-lousing Restrictions hereinafter set t-orth. each ¿rnd

all of which is and are f'or the benefìt of the Property. shall run with the lancl. and

are entbrceable by the City. its successors and assigns.

)

t

NOW. Tr{EREI"ORE. the Declaranr agrees that the Property shall be held and convey'ed



subject to the following Affordable Housing Restrictions, covenants and conditions, which are
for the purpose of protecting the value and desirability of, and which shall run with the Property
and be binding on all parties having any right, title or interests in the Property or any part thereof,
their heirs, successors and assigns for thc entirc tErm of this Declaration.

THE DECLARA}IT AGREES AND CERTIFIES THAT AS THE O1VNER OF
TrrE PROPERTy DESCRIBED HEREIN, THERE lS A CAp AND RESTRICTION
UPON THE SALE OR. OTIIER CONVEYANCE OF THE SUBJECT PROPERTY. IN
(}RDER TO CONVEY THE PROPERTY, THE DECLARAI{T, HIS/HERnTS
SUCCESSORS OR ASSIGNS MUST COMPLY WITH THE FOLLOTVING:

A, The prospective purchaser or occupânt must be r qualified purcha¡¡er or
occupant under the City of Marathon Affordable Housing Restrictions ¡s set
foÉh in Section 104.01 'rAffordable Housing' and 107.06 (c) of the Cíty of
Marrthon L¡nd Development Regulations (as may be amended), or the
City's successors or rssigns, as a precondition of the purchase or other
conyey¡nße of the subject property, A vrlid Certific¡te of Compliancc issued
by the City of Marathon, íts succcssor.$ or essþns, within 30 days of the
prospective conveyance muct be recorded in the Public Records of Monroe
County contemporaneously with the recording of the deed of conveyance.

The l)ecd, or other document of conveyance must m¡ke specific reference to
this documenf by Dame and the OR Book and Page where Ít is recorded in
the Public Records of Monroe County.

The Deed, or other documenf of conveyence, must stafe, in bold print of at
le¡st 14 point font, on the first pege of the document, immediately followíng
the legal descríption the phrase, "THIS PROPERTY IS SUB.IECT TO
AT'FORDABLE HOUSING RESTRICTIONS TilITICH MAY ET'FECT ITS
SALE OR, CONVEYANCE'.

Restrictions. Declarant hereby covenants, agrees and certifies, in so far as the rights,
powers, interests and authority of the Declara¡rt is concerned, that development, sale,
lease, or other conveyance of the Property shall be in accordance with the City's
Affordable Housing Restrictions as set forth in the provisions of Section 104-01
"Affordable Housing" and 107.06 (c) of the City of Marathon Land Development
Regulatiorn (as may be amended).

Imo¡ct Fees. Under the provisions set forth in Chapter I I I of the City Code, any
persons, including any govemmentâl agency, prior to receiving a building permit for any
new land development activity shall pay "Fair Share Impact Fees''.

W¡iver of Imoact Fees. Undcr the Affordable Housing Provisions set forth in Chapter
l1l of the City Code, the owner or owners of the above described real Property have

B.

c.

I

)

3.

2
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been exempted from payment of "Fair Share Impaet Fees" for a (check one) _ a single
family, _XX_ mulli-family unit, a mobile home dwelling to be constructed on said
real property.

4, Citv. This Declaration is intended to benefit and run in favor to the City

Enforcement This Declaration may be enforced by the City at law or in equíty or as a
code compliance action against any party or person violatíng, or attempting to violate,
any of the covenants and restrictions contained herein. The remedies available to the
City shall include, but are not limited to, obtaining a court order requiring the Declarant
or his/her suecessor or assigns to comply with the City's affordable housing regulations
in effect at the time of such order, and compelling the Property's continuing compliance
with the affordable housing regulations until this Declaration has expired. The prevailing
party in any action or suit pertaining to or arising out of this Decla¡afion shall be entitled
to recover, in addition to costs and disbursements allowed by law, reasonable attomeys'
fees and costs as well as attorneys' fees and cost incurred in enforcing this prevailing
parties attorneys' fees provision. This enforcement provision shall be in addítion to any
other remedies available at law or in equity.

Term. The restrictions, covenants and conditions of this Declaration shall run with the
land for a term of fifty (50) years from the date of the issuance of a Cenificate of
Occupancy issued by Crty of Marathon, its successors or assigns, for the dwelling unit or
units to which this covenant applies. If any provision or application of this Declaration
would prevent this Declaration from running with the land as aforesaid, such provision
and/or application shall be judicially modified, if possible, to reflect the intent of such
provision or application and then shall be enforced in a manner allowing the covenant,
conditions, and restrictions to so run with the land.

Amendmentg. All amendments hereto shall be in writing and must be signed by the
Declarant and the City. All amendments hereto shall be recorded in the Public Records
of Monroe County, Florida, and shall not be valid until recorded.

Prrrqranh Headinss. Paragraphs headings, wherc used herein, are inserted for the
convenience only and a¡e not intended to be a part of this Declaration or in any way
defined, limited or described to be a part of this Declaration in the Public Records of
Monroe County, Florida, and shall not be valid until recorded.

Effective Pate. This Decla¡ation shall become effective upon the date of execution by
both parties hereto or the date of recordation of this Declaration in the Public Records of
Moruoe County, Florida, which ever is later.

10. Goveminq Law. This Declaration and the enforcement of the rights and obligations
established hereby shall be subject to ând governed by the laws of the Srate of Florida.

6.

7

I

9

J



11.

12.

Recordation. Declarant shall at its sole cost and expenses, record this Declaration in the

Public Records of Monroc County, Florida within fifteen (15) days of the execution

hereof by both the Declarant and the City. Declarant shall provide the Cþ with proof of
the recording of the Declaration in accordance with the provisions of this paragaph.

Failure to record these restrictions shall entitle the City to refuse to issue the Certificate

of Occupancy for the dwelling unit or units to which this covenant applies, and to other

remedies, legal or equitable, available to the City to âssure complíance with these

Restrictions.

Authoriz¡tion foq. Citv to Withh.old Permits and Insneetio.Ts. If the terms of this
Declaration are not being complied with, in addition to any other remedies available at

law or in equity, the City is hereby authorized after notice and an opponunity to cure, to

withhold any permits regarding the Property or any portion thereof, and to refuse to make

any inspections or grant any approvals for the Property or any portion thereof, until such

time asthe Declarant or its successor or assigns is in compliance with the covenanfs of
this Declaration. The determination of non-compliance and to withhold permits,

inspections, or approvals shall be by the Director of Planning and shall be subject to the

appeal provision of the City's land development regulations.

4



IN WITNtrSS \ryHERf,OF, Declarant, has caused these presents to be executed on the
day and year first above written.

Signed, sealed and delivered
in the presence of:

DECLA

Name L

By:
Printed Name: Printed Name

STATE OF FE
COLJNTYOFæ

The foregoi was acknowledged before me this 8r! day of
c- . who personally appeared before me, and

is/are to me or have produced as identification
and ng the foregoing document

Notary , State of
Printed Namg: t-o..*. /-t.^-tJ- r d{ S
My commission expires:

5

{'ï"þ
Notofy Pubtic St¡b ol Ftoridt
Lorle Mullh3
My Comm¡artr.ì FF 93S392
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Agreed and accepted this 6 auy"f fnfi,ff¡ ,U?

THE C a Florida Municipal

By:

ATTEST:

DONLU^JJUL
Diane Clavier
City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE, OF THE

CITY OF MARATH FLORIDA ONLY

BY:
A

6



JOrI{pER. CONSENT. ANrp SUBORDTNAT¡9N

The undersigned hereby certifies that
is the holder of a mortgage, lipn or other encumbrance upon the above-described Property, and
that the undersigned hereby joins in and consents to the foregoíng instrument by the Owner
thereof (the "Declarant") and agre€s that its mortgage, lien or othcr encumbtance, which is
recorded in Official Records Book alPage of the Public Records of Monroe
Cor.rnty, Florida, shall be subordinated to the foregoing Declaration of Coveriants, Conditions,
and Restrictions (the "Declaration') for the tr¡¡o affordable housing dwelling units.

Signed, sealed, and delivered
in the presence ofl

Print Name: Name:

PrintName:

(coRPoRArE SEAL)

STATE OF FLORIDA
COT.JNTY OF

The foregoing instnrment
who

as idcntification, and who did/did not take an
oath.

Notary Public, State of_
PrinædName:
My commission expires:

Its:

was acknowledged before me by
ís personally known to me or who produced

7



Exhibit A

Lots 2,3,4, And 5 Of Reimanns Subdivision Plat Book 2-145, Key Vaca, Monroe County,
Florida; Having Real Estate Numbers 00342030-000000, 003/,2040-000000, 00342050-
000000, And 00342060-000000; Which Have Been Combined Under The Main Real
Estate Number Of 00342030-000000

ô


