
Sponsored by: Lindsey

CITY OF MARATHON, FLORIDA
RESOLUTION 2016-65

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MARATHON,
FLORIDA, APPROVING A SECOND TIME EXTENSION OF FIVE YEARS
FOR MARLIN BAY YACHT CLUB AS PROVIDED IN AN EXISTING
DEVELOPMENT AGREEMENT DOCUMENTED AND RECORDED IN CITY OF
MARATHON RESOLUTION 2005-87; AS FURTHER PROVIDED IN THE FrRsT
AMENDMENT TO THE DEVELOPMENT AGREEMENT RECORDED IN
RESOLUTION2015-081; AS ALLOWED PURSUANT TO CHAPTER 102, ARTICLE 8 OF'
THE CITY OF MARATHON LAND DEVELOPMENT REGULATIONS (LDRS)
ENTITLED *DEVELOPMENT AGREEMENT;'' AND AS SET FORTH IN SECTION C.2.
A. & B. OF THE AGREEMENT; FOR PROPERTY WHICH IS LEGALLY DESCRIBED
AS BK 6, LOTS 1 THROUGH 5 AND THE N lOO F'EET OF THE SOUTH 430 F'EET OF
LOT 6 AND ADJACENT FILLED BAY BOTTOM, MARATHON BEACH SUBDIVISION,
HAVING REAL ESTATE NUMBER OOOO337O1O-OOOOOO. NEAREST MILE MARJ(ER 49.

WHEREAS, by Resolution 2005-87, the City Council of the City of Marathon, Florida (the "City")
approved a Development Agreement (the "Agreement"),for Marlin Bay Yacht Club ("Marlin Bay"), a copy
of which is attached as Exhibit "A", and

WHEREAS, Section C. 2. A. & b. of the Agreement provides that the Agreement shall remain in
effect for ten (10) years from its effective date with an option to extend the Agreement; and

WHEREAS, Section C.14. B. provides for renewal of the Agreement after legal public notice and
two (2) public hearings;

\ryHEREAS, the City Council approved the fïrst Amendment to the Development Agreement
documented in Resolution 2015-081, allowing a one (l) year time extension and the option for two (2)
additional one (l) year time extensions; and

WHEREAS, the Owner is requesting an amendment to the Development Agreement in consideration
of Resolution 2015-081 , to allow an option for a five (5) year extension,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
MARATHON, FLORIDA, THAT:

Section 1. The above recitals are true and correct and incorporated herein

Section 2. The Development Agreement is amended to allow lor a five (5) year extension
pursuant to the Terms of the Agreement pursuant to Resolution 2015-081. The owner shall
annually report to council for review of the Development Agreement.

Section 3. This resolution shall take effect immediately upon its review and approval by the
Department of Economic Opportunity (DEO).
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PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF MARATHON,
FLORIDA, THIS 23'd DAy OF AUGUST,2016.

THE CITY OF MARATHON' FLORIDA

Mark Senmartin, Mayor

AYES:
NOES:
ABSENT:
ABSTAIN:

Zieg, Coldiron, Bartus, Kelly, Senmartin
None
None
None

ATTEST:

Diane Clavier
City Clerk

(City Seal)

APPROVED AS TO FORM AND LEGALITY FOR THE USE AND RELIANCE OF THE CITY OF'
MARATHON, ONLY:

David
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EXHIBIT A

Resolution 2005-87 incorporated by reference
Recorded with the Monroe County Clerk Book 2354,Page 1221
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FIRST AMEIIDED AND RESTATED DEVELOPMENT AGREEMENT
FOR THE MARLIN BAY YACHT CLUB

THIS FIRST AMENDED Ahil¡ RESTATED DEVELOPMENT AGREEMENT

FOR THE MARLIN BAY YACHT CLUB ('AGREEMENT") is entered into by and between

SANDLER AT CREATER MARATHON BAY, L.L.C., a Florida limited liability coûrpany,

("Owner"), and the CITY OF MARATHON, a Florida municipal corporation ("City"), pursuant

to the Florida Local Government Development Agreement Act, Sections 163.3220-163.3243,

Florida Statutes (2007), and Sections 9.5-101 and 9.5-102 of the City Code, and is binding on the

"Effective Date" set forth herein.

WITNESSDTII:

\üIIEREAS, Sandler at Greatcr Ma¡athon Bay, L.L.C., a Florida limited liability

company, is the Owner of approximately eight (8) contiguous acres of land ("Property") in the

corporate limits of the City gf Marathon, Florida; and

WHEREAS, Policy 1.3.6.1 of the City's Comprehensive Plan Future Land Use Element

expressly vests the rights of property owners who submitted development agreement applications

on or before March 8, 2005, to develop projects pursuant to the comprehensive plan and land

development regulations in effect prior to that date; and

WHEREAS, as provided in Policy L3.6.1 of the City's Comprehensive Plan Future Land

Use Element, the Ovvner and City entered into the "Development Agreement for the Marlin Bay

Yacht Club" (hereafter "Original Development Agreement"), approved by the City by Resolution

2005-087 and attached hereto as Exhibit "4", which became effective on or about August 23,

2005, and which approved and authorized the redevelopment ofthe Property; and
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WHEREAS, in reliance on and in compliance with the Original Development

Agreement, the Owner has redeveloped and curently is redeveloping the Property as ninety-two

(92) residential dwelling units, and a clubhousc and other accessory uses including two thousand

five hundred (2,500) square feet of commercial floor area and a marina; and

WHEREAS, subsequent to the approval of the Original Development Agreement, the

Owner has requested certain amendments to the Original Development Agreement, set forth

herein, and the City agrees that these amendments are desirable, a¡e consistent with the City's

Comprehensive Plan and 2007 LDRs, and will furtlrer the healtlu safety, welfare, and goals of

the residents of the City of Marathon, and that the Original Development Agreement accordingly

should be amended as specifically provided herein; and

WHEREAS, at the time the Owner and City entered into the Original Development

Agreement, the Property was in a deteriorated condition, with numerous unlicensed cesspits and

an unlicensed septic system for which the operating permit had been revoked by the Department

of Hcalth, lacking any stormwater management system or erosion control measunes, and having

unstable shoreline stabilization structwes and nonconforming structures that were highly

vulnerable to storm events; and

WHDREAS, the City desired, and continues to desire, the redevelopment of the Property

in order to protect the environment and provide the residents of the City a clean, healthy

environmenl, through the removal of cesspits, the replacement of substandard on-site wastewater

treatment, and the implementation of effestive stormwater management and shoreline

stabilization plans, as well as to allow redevelopment which would substantially enhance ad
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valorem taxes generated by the Propeny, thereby contributing to economic søbility for the City

and its citizens; and

lryHEREAS, in redeveloping the Property, the Ovmer has removed all existing structures

and has constructed and is in the process of constructing, structures in compliance \Ä¡ith all

applicable FEMA regulations, DOH regulations, the Florida . Department of Environmental

Protection ("DEP") regulations, South Florida Water Management District ("SF\MMD')

regulations, applicable building codes and the City Code, including setback, open space,

stormwater, shoreline stabilization, and landscape bufferyard criteria; and

WHEREAS, in redeveloping the Property, the Owner has obtained all

required permits for and constructed an advanced wastewater treatment ("AWT") plant which

presently serves the Property and the adjacent Keys Fishcrics development and mcets the

requirements of the City's Comprehensive Plan, and thereby provides a substantial benefit to the

public health and the environment, and Owner agrees that it will connect the Property to the

City's central wastewater treatment system as required and provided in Ordinance02-07-12; and

WHEREAS, in redeveloping the Propcrty, the Owner has obt¿ined all required permits

for and constructed a stormwater management system to serve the Property, thereby providing a

substantial environmental benefit through retaining, detaining, treating, and managing

stormwater runoffand eliminating the untreated discharge of stormwater under the historical and

existing conditions on the Property; and

WHEREAS, in redeveloping the Property, the Owner has replaced the decaying, unstable

shoreline structures with new stabilization structures which provide substantial public health and

safety, environmental, and aesthetic benefiæ; and

5
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\¡VHIREAS, as part of the Property redevelopment, the Owner will provide substantial

public benelit by consfucting and maintaining parallel parking, a sidewalk, and landscaping

along the side oflouisa Sheet bordering the Property, installing reasonably n€cessary drainage

on any streets impact€d by Marlin Bay Yacht Club infrastructure, and by providing and

maintaining other landscaping and sfeet signs along Louisa Strcet, all as specified herein; and

WHEREAS, the City's enhancement and redevelopment goals are to atmct families, not

only for 'family oriented' tourism, but also for residential community redevelopment; and

WHEREAS, the City has recognized that in order to attact families, development must

be available that meets the spatial and specifïc residential community and recreational needs of

families; and

WI{EREAS, the Property offers the attractions of swimming, boating, and fishing that

t'amilies enjoy, and Property redevelopment provides an opportunity for the type of development

that will provide facilities to serve, retain, and attract families to the City; and

\ilIIEREAS, Property redevelopment will encourage owners of other properties to

renovate or upgrade their sites, producing greater aesthetic and economic benefits to the City,

providing enhanced environmental and storm hazard protection and facilitating the retention and

enticem€nt of families to the City; and

IVHEREAS, the proposed redevelopment is permissible and appropriate for the City's

Comprehensive Plan Future Land Use designations of Residential Hìgh and Mixed Use

applicable to the Property, which allow high-density, single-family and mixed-use development

along with various types ofresidential and non-residential uses; and

4
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WHEREAS, the portion of the Property on which the Gulfstream Mobile Home Pa¡k

was located previously was zoned Urban Residential Mobile Home (URM), the purposc of

which ís to recogrize the existence of existing mobile home parks when the Transitional

Comprehensive Plan and City Code were adopted, but due to the redevelopment of the Property,

this portion of the Property was more appropriately rezoned to Urban Residential (UR), and

therefore Owner applied for a rezoning of the portion of the Property on which the Gulfstream

Mobile [Iome Park was located from URM to UR and was granted approval by the City Council

of said rezoning on May 25,2005; and

\ilHEREAS, the redevelopment as approved in the Original Development Agreement

meets the UR and MU density standards of City Code Section 9.5-262, and

TWHEREAS, pursuant to City Code Section 9.5-233, detached residential dwelling units

and accessory uses are allowed as of right within the UR dishict; and pr:rsuant to City Code

Sections 9.5-2a8(a)(l), (2), (4), and (12), detached residential dwelling units, low- and medium-

intensity commercial retail and office uses, or any combination thereof of less than twenty-five

hund¡ed (2,500) square feet offloor arean and accessory uses are allowed as ofright within the

Mixed Use (MU) district; and therefore, the redevelopment and use of the Property as approved

in the Original Development Agreement is authorized as of right within the Property's

designated MU and UR districts; and

V/HEREAS, pursuant to Section 103.15 and Table 103.15.1 of the 2007 LDRs, multi-

family residential development consisting of four (4) or fewer dwelling units per residential

building is permitted as of right in a¡eas designated Residential High under the City's

5
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Comprehensive Plan, subject to applicable density standards in Table 1-l of the City's

Comprehensive Plan and Table 103.15.2 of the 2007 LDRs; and

\VHEREAS, the City's Residential Rate of Growth Ordinance ('ROGO") is codified in

Sections 9.5-121 through g.5-l2g of the City Code, andpursuant to City Code Section 9.5-

123(tX1), "redevelopment, rehabilìtatìon or replacement of any resídential dwelling unit whìch

does not increase the number of residential dwelling units existing on the site eilher: a) During

the 1990 Census of Population and Housing as demonçtrated by fficial documentation, such as

building permit, the property appraísers tar roll, a survey, or other similar conclusive

document" is exempt from the ROGO allocation system; and

\ilHEREAS, the City has determined that92 residential dwelling rmits were existing on

the Property at the time of the 1990 Census, which formed the basis of the City's residential

ROGO dwelling unit allocation ordinance, and that the redevelopment of these 92 residential

dwelling units will not increase the number of residential dwelling units on the Property above

that existing as of the 1990 Census, and therefore these 92 residential dwelling units are exempt

from ROGO and will not require residential ROGO allocations; and

lryHEREAS, the City has determined that the redevelopment will not adversely affect

hurricane evacuation clearance time because the number of residential dwelling units on the

Property will not increase beyond the number of residential dwelling units previously existing on

the Property; and

WHEREAS, the redevelopment will not increase, but will instead reconstruct existing

commercial floor area and the existing marina on the Property and therefore will not require non-

residential NROGO allocations or nerv ma¡ina wetslips; and

6
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WHEREAS, the City determined that redevelopment of the 92 residential dwelling units

is exempt from residential ROGO and the redevelopment of existing commercial floor area and

existing marina facilities is exempt from non-residential ROGO, and that the Property could be

redeveloped to the existing density; and

\üHEREAS, the Propeay is a highly disturbed, fully developed upland site which does

not contain wetlands, listed species habiøt, or other environmentally sensitive habitat, and

therefore is an appropriate and preferred site to support redevelopment; and

IVHEREAS, the redevelopment promotes and furthers the following Principles for

Guiding Development for the Florida Kcys Area of Critical State Concern (the "Principles") as

set forth in Section 380,0552(7), Florida St¿tutes (2007):

(b) To protect shoreline and marine resources, including
mangroves, coral reef formations, seagrass beds, wetlands, fish and
wildlife, and their habitat.
(c) To protect upland resources, tropical biological communities,
freshwater wetlands, native tropical vegetation (for example,
tropical hammocks and pinelands), dune ridges and beaches,
wildlife and their habitat.
(d) To ensure the maximum well-being of the Florida Keys and its
citizens through sound economic development.
(e) To limit adverse impacts of development on the qualþ of
water throughout the Florida Keys.

(h) To protect the value, efficiency, cost-effectiveness, and
amortized life of existing and proposed major public investments,
including:

2. Sewage collection and disposal facilities; and

IVHEREAS, this Agreement is consistent with the above-cited provisions of the

Principles for Guiding Development for the Florida Keys Area of Critical State Concem; and

7
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WHEREAS, the City has held public hearings to accept and encourage public input with

respect to the proposal by the Owner contained in this Agreement, and has considered such

public input; and

\VHEREAS, the public has been provided notice of the parties' intent to consider

entering into this Agreement by advertisement published in a newspaper of general circulation

and readership in the City, posting the Property subject to this Agreement and mailing noticc to

the persons and entities shown on the most recent Monroe County Tax Roll to be the Owner of

property lying within 300 feet of the boundaries of the Property subject to this Agreement; and

\ilHEREAS, the City Planning Cornmission hcld a public hearing on December 17,

2007, to consider this Agreement, and recommended approval of this Agreement to the City

Council; and

WHEREAS, the City Council held advertised public hearings on January 8, 2008 and

January 22, 2008 to consider this Agreement, the recommendations of the Planning

Commission, and City staf[ and to acccpt and encourage public input, and has considercd such

recommendations and any conìments by members of the public; and

WHEREAS, the City Councii has determined that this Agreement is consistent with the

City's Comprehensive Plan, is in the public interest, and will fuither the health, safety, welfare,

and goals of the residents of the City.

Nolry, THEREFORE, in consideration of the mutual promises and undertakings

contained herein, the receipt and sufliciency of which are hereby acknowledged, the parties

agree as follows:

8
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A. RECITALS. The recitals set forth in the preceding "\ilhereâs" clauses are

incorporated herein and form a material part of this Agreement.

B. PURPOSES OF AGREEMENT. The purposes of this Agreement are as follows:

1. To recognize and confirm that the 92 residenti¿l dwelling units and eleven

thousand five hundred three (11,503) square feet of nonresidential development on the Property

determined by the City in the Original Development Agreement as ROGO-exempt andNROGO-

exempt, continue to be ROGO-exempt and NROGO-exernpt under this Agreement.

2. To recognize and confirm that the redevelopment of the 92 residential

dwelling units and the clubhouse and other accessory uses approved in the Original Development

Agreement, as depicted on the schematics attached hereto as Attachment I and Conceptual Site

Plan attached hereto as Exhibit B, is vested and remains authorized under this Agreement.,

3. To recognize and confirm that the redevelopment of the Property to the

residential density, commercial floor area, accessory uses, and marina approved in the Original

Development Agreement remains authorized under this Agreement.

4. To authorize certain modifications to thc redevelopment of the Property as

expressly and specifically set forth herein, pursuant to certain standards and processes expressly

and specifically identified herein.

C. DEFINITIONS. For the purposes of this Agreement, the following terms shall

have the following meanings. Terms not defined in this Agreement shall be as defined in the

City's Comprehensive Plan, City Code, 2007 LDRs, or Chapter 163, Part II, Florida Statutes, or,

if not defined in these sources, shall be understood by their usual and customary meaning.

9
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l. ttAgrcementt shall refer to this Development Agreement, as the same

may be subsequently amended, modified or supplemented pursuant to its terms and provisions

and pursuant to the provisions of Sections 163.3220-163.3243, inclusive, Florida Statutes.

2. r'City Code" shall refe¡ to the Code of Ordinances of the City of

Marathon, including Chapter 9.5, the City's Land Development Regulations, in existence on the

effective date of the Original Development Agteement.

3. "ComprehensÍve Plan" shall refer to the City's Comprehensive.

4. "Development" or "Redevelopment" shall refer to the redevelopment of

the Proporty as approved in the Original Development Agreement, oxcept as expressly and

specifi cally modified herein.

5. 'rl)¡¡y6lling Unit' shall refer to a dwelling unit as defined in Section 9.54

(D-3 I ) of the City Code, or as defined in Chapter I 10, Aficle 3 of the 2007 LDRs when used in

Section D.4.a. herein.

6. "Efiective Dete" shall refer to the date this Agreement becomes effective,

as set forth in Section D,29. of this Agreement.

7. "Florid¡ Departrnent of Comnunity Affsirs' and gstate l¡nd

planning lgency" shall mean and refer to the "state land planning agency" as defined in Chapter

163, Part lI, Florida Statutes.

8. ttHome Owner Associ¡tiont means the association created pursuant to

Chapter 7l 8, Florida Statutes, for the operation and managemerrt of the common elements of the

Marlin Bay Yacht Club.

l0
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9. "Land Use Pl¡n" shall mean the Future Land Use Element and Futt¡re

Land Use Map of the City's Comprehensive Plan.

10. "Owner' shall refer to the Owner of the Property subject to this

Agreement.

I l. "Original llevelopnent Agreernentrf shall mean the "Development

Agreement for the Marlin Bay Yacht Club" approved by the City in Resolution 2005-087.

12. "Property" shall refer to one or more of the parcels of real property

located in the City that are the subject of this Agreement as set forth in Section D.l.b. of this

Agreement.

13. *Publlc f¡cilities" means those facilities identified in Section 163.3221,

Florida Statutes (2007), and as set forth in Section D.6. of this Agreement.

14. "2007 Land l)evelopment Regulationsf' or "20A7 LDRs' shall mean the

City of Marathon Land Development Regulations adopted by the Crty by Ordinance 2007-03.

D, TERMS OF AGREEMENT.

l. Orvnership, Legel Description, and Unity of Title.

a. Ownership. The Owner of the Ma¡lin Bay Yacht Club as of the

date of execution of this Agreement is Sandler at Greater Marathon Bay, L.L.C., a Florida

limited liability company whose address is 225 Alhambra Circle, Suite 325, Coral Gables,

Florida 33134. There ars no other legal or equitable owners of the Marlin Bay Yacht Club

known to the parties of this Agreement

b. Legal Description. The legal description of Marlin Bay Yacht

Club subject to this Agreement is included in the Marlin Bay Yacht Club Site Data Sheet,

11
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âttached hereto as Exhibit "C." The term "Property" as used in this Agreement shall mean and

refer to the properties described in Exhibit "C."

c. Unity of Title. The Owner has executed a binding instrument

combining the upland parcels described in Exhibit "C" for the purposes of the redevelopment

authorized by this Agreement. The Owner has provided the binding instrument and has recorded

the instrument in the public records of Mon¡oe County, Florida, at its sole expense, within

twenty-eight (28) days after the date of execution of the Development Agreement by the parties.

The Owner has provided copies of the recorded instrument, showing the book and page where

recorded, to the City and to the Florida Department of Community Affairs Florida Keys Field

Offrce within a reasonable time after recordation.

2. Duration of Agreement, Agrecment Renewrl.

a. Dur¡tion of Agreenent. This Agreement shall remain in effect up

to and through August 23,2015.

b. Agreement Renewal. This Agreement may be renewed or

extended as provided herein.

3. Existing Development; Preparation for Redevelopment.

¡. Existing l)evelopment. Prior to redevelopment of the Property,

the following development existed on the Property: a cornmercial fishing operation and marina

facilities with fuel ta¡ks and one hundred filleen (ll5) boat wetslips; eleven thousand fïve

hundred and ttree (11,503) square feet of commercial floor area; ninety-two (92) upland

residential dwelling units; a swimming pool; a tiki hut; and a laundry facility.
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b. Redevelopment Preperrtion. The Property was prepared for

redevelopment by permitted demolition and appropriate removal of all existing shuctures,

including the existing cesspits and deteríorated shoreline structures on the Property.

4. Plan Approval, including Dcnrities rnd Intensities.

a. Conceptual Site Plan; Minor Revisions; Finrl Site Phn. The

Original Development Agreement approved and authorized specific development types, uses,

density, intensity, schematics, and a Conceptual Site Plan for the development of the Marlin Bay

Yacht Club. The development approved and autho¡ized for the Property by the Original

Development Agreement is vested under this Agreement. Th¿t development consists of the

following:

(Ð Ninety-two (92) residential dwelling units, as depicted on

the schematics for Residential Unig attached hereto Attachment I and as depicted

on the Conceptual Site Plan for the Marlin Bay Yacht Club, Sheets I - 2, dated

December 9,2004, attached herEto as Exhibit B, and accessory r¡ses as provided

in the Original Development Agreement. As part of the 92 residential dwelling,

the Owner shall provide and maintain eight (8) residential dwelling units as

affordable housing units, as more fully addressed in Section D.4.p. of this

Agreement. The Owner shall execute a binding instrument, in a forrr acceptable

to the City, ensuring that the 8 affordable housing units a¡e limited for use as

affordable housing and comply with the affordable housing criteria set forth in

Sections 9.5-4(A-5) and9.5-266of the City Code. The remaining eighty-four (Sa)

residential dwelling units will be developed as ma¡ket-rate-residential dwelling
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units. The Owner shall execute and record in the public records of Monroe

County a Declaration of Covenants and Restrictions which shall be applicable to

all residential dwelling units on the Property and which shall require the residents

of all residential dwelling units on the Property to comply with the hurricane

cvacuation requirements of Section 9.5-534(e) of the City Code.

(ii) Eleven thousand five hund¡ed ttree (11,503) square feet of

connmercial space, which is being redeveloped as the dockmaster store and otlrer

accessory structures and facilities as described in the Original Development

Agreement and depicted on the Conceptual Site Plan.

Any subscquent site plans, site plan approvals and building permits shall substantially comply

with the Coneeptual Site Plan; provided, however, that tho final site plan may deviate from the

Conceptual Site Plan to accommodate: (l) refrnements to the development plan including minor

shifts in location of thirty-five (35) feet or less in the stn¡ctures, roadways, pathwayso and

swimming pool configurations; (2) changes to the building type or number of residential units, so

long as the densþ set forth in this Agreement is not exceeded; or (3) modifications that are

necessary to meet regulatory requirements imposed by any other governmental entity. The site

plan meets all applicable setback, open space, landscape bufferyard, parking and building height

requirements and such requirements shall not be varied unless the Owner obtains a va¡iance

pursuant to applicable provisions of the City Code or 2007 LDRs. However, under this

Agreement, the Owner may propose, on the portion of the Property designated Residential Higtr

under the City's ComprehensivE Plan, to reconfigure detachcd residential dwelling units

approved in the Original Development Agreement to develop multi-family residential
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development cons¡sting of four (4) or fewer dwelling units per residential building. Prior to

ltling applications for building permits, the Owner will provide the City a revised Conceptual

Site Plan covering only this multi-family residential dwelling unit development for review and

comment by the Technical Review Committee ("TRC") and approval by the City Planning

Director. A final site plan review under Section 102.40 of the 2007 LDRs is not required for the

development of the multi-family residential dwelling units provided such development consists

of fow (4) or fewer units per residential building.

b. Structures. The redevelopmcnt depicted on the Conceptual Site

Plan approved and authorized as paxt of the Original Deveþment Agreement and incorporated

herein, as may be revised to depict multi-family residential development on the portion of the

Property designated Residential High as provided in Section D.4.a.. herein, and listcd below, is

approved by this Agreement. Attachment I depicts the building schematics for the residential

dwelling units; provided, however, that modi{ication to the residential dwelling unils schematícs

fbr the development of multi-family residential dwelling units, as provided in Section D.4.a., is

authorized by this Agreement.

Dock mastcr facilitv
In-cround fuel tanks and fuel station
Seawall. mareinal docks, finger piers, mooring piles, I 15 boat slips
92 residential dwelling units
Clubhouse
Pool and pool restrooms
Pavered pool deck and fountain
Observation deck
Pool pavilion
Sidewalks and retainins walls
Storage
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Gate house
Advanced Wastewater Treatment plant
Trash compactor
Mail kiosk
Roadways and pa¡kinc
Utilities infrastructr¡re
Stormwater management system

c. Commercial Floor Area Approved Undcr This Agreement.

Fursuant to City Code 9.5-124.3 and the Original Development Agreement, the Owner is vested

to reconstruct a total of olevcn thousand five hundred and three (l 1,503) square feet of

commercial floor a¡ea or non-residential development on the Property without being subject to

nonresidcntial NROGO requirements. Total commercial floor area redevelopment on the

Property approved by this Agreement is two thousand five hundred (2,500) square feet, as

depicted on the Conceptual Site Plan. This commercial development will be used as retail, low-

and medium-intensity and office uses, or a combination thereof, and will only be used as

accessory uses to the residential redevelopment of the Property, pursuant to the restrictions set

fonh in Section D.4.d. herein. This lcaves nine thousand three (9,003) square feet of vested

commErcial floor a¡ea. Any subsequently requested commercial floor area development

approvals shall not exceed the remaining 9,003 square feet of floor area fot which the Owner is

vested, except as may be allowed under the 2007 LDRs.

d. Accessory Uses. Accessory uses, to be developed as amenities

ancillary and subordinate to, and which serve the redevelopment on the Property, are for the

exclusive use of Ma¡lin Bay Yacht Club members. Accessory uses to be developed or

redcveloped on the Property consist of the dockmaster offrcen clubhouse, activities room, and the

pool and pool pavilion.
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e. Merina.

(Ð The marina will consist of ninety-nine (99) wctslips and

related facilities and will be owned and operated by the Marlin Bay Yacht Club.

Each upland Market Rate residential dwelling unit purchaser shall be considered a

"resident" for purposes of this Agreement, and is required to purchase a

membership in the Madin Bay Yacht Club, which shall include a lvetslþ in the

marina. In addítion, as specifically provided herein, the Marlin Bay Yacht Club

also may sell memberships, which shall include a wetslip in the marina, to

persons who are not residents ("nonresidents") of the Marlin Bay Yacht Club

community. Prior to execution of membership agreements by nonresidents, the

Owner shall submit, for review by the City Attorney and approval by the City

Planning Director, language rcgarding use of the ma¡ina and related facilities,

including parking, that will be included in such mernbership agreements.

(ii) The Owner shall provide one (1) parking space for each

marina wetslip that is used by a nomcsident member of the Marlin Bay Yacht

Club. Once the building pernúts have been issued for the final phase of residential

development on the Properfy, memberships in the Marlin Bay Yacht Club will no

longer be sold to nonresidents, unless the Owner provides offstreet parking as

required under Table 107,46.I of the 2007 LDRs applicable to marinas to

accommodate nonresident parking for use of the marina and related facilities.

(iiÐ The Owner shall execute a binding instrumen! in a form

acceptable to the City, ensuing the exclusive use of the marina and related
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facilities as amenities to the members of the Marlin Bay Yacht Clubshall be

required to show to the dockmaster proof of membership in the Marlin Bay Yacht

Club to be able to use the marina and related facilities. The Marlin Bay Yacht

Club will maintain a list of members, which will be provided to the dockmaster to

veriff membership for purposes of being able to use the marina and related

facílities. Signs will be posted indicating that the marina and related facilities are

for the exclusive use of Marlin Bay Yacht Club members.

(iv) No liveaboa¡ds will be permitted in the marina.

(v) Pu¡suant to Chapter 102, Atticle 13 of the 2007 LDRs, the

marina is deemed to have obtained a conditional use perrnit as of May 23,2007.

5. Dcvelopment Conditions. The following conditions, tErms, restrictions,

and other requirements were determined by the City in the Original Development Agreement to

be necessary for the public health, safety, and welfare of its citizens, and remain applicable to the

redevelopment of the Property except as otherwise expressly and specifically provided herein:

¡. Building Height. Buildings may be constnrcted to a maximum

height of thirty-seven (37) feet as authorized in the Original Development Agreement and

provided in City's Comprehensive Plan.

b. Setbacks. There is no undistubed or unaltered shoreline on the

Property. The setback provisions of the City Code apply to the redevelopment of the Property,

unless the Owner elects to apply the setbacks provided in the 2007 LDRs to the redevelopment

of the Property. rWith the recordation of the 'Unity of Title', internal setbacks are not required

other than for fire safety.
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c. Utilities, Lighting, and Signage. Utilities, lighting, and signage

shall comply with all applicable requirements of the City Code, including the waterfront lighting

criteria in City Code Section 9.5-395. The Owner shall install all utilities underground where

practicable and shall screen all utility facilities. The Ov¿ner shall utilize shaded light sources to

illuminate all signs, facades, buildings, parking and loading areas, and shall arrange such ligtrting

to eliminate glare to parcels lying outside the Ptoperfy. No intermittent or flashing lights or

flashing signs shall be allowed.

d. Landscaping. The Owner shall utilize best installation and

maintenance practices for landscaping throughout the Property, and shall guarantee one hundred

percent (100%) survival of all owner-installed plants for one (l) year. Seventy percent (70o/o) of

all required plants installed shall be Florida Keys native plants that are suitable for the site

conditions and arE a species typical of the Middle Keys. The Owner shall remove all Category I

invasive exotic plants on the Property. The Owner shall provide, where applicable, Class "4"

landscaping for all parking areas in accordance with Section 9.5-3ól of the City Code. The

Owncr shall provide a Class "C" landscape bufferyard where the UR district abuts the MU

district on the west and south property lines.

e. Parking. The redevelopment shall comply with the parking

criteria as required by Section 9.5-351 of the City Code. The Owner shall provide two (2)

parking spaces per market-rate residential dwelling unit, one and a half (1.5) parking spaces pçr

each one-bedroom affordable housing unit and one and three quarters (1.75) parking spaces per

each two-bedroom affordable housing unit for a total of thirteen (13) parking spaces for the 8

affordable housing units, and ten (10) onsite guest parking spaces. Notwithstanding the
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foregoing, the Owner shall provide parking for use of the marina by nonresident members of the

Marlin Bay Yaeht Club as provided in Section D-4.e. herein.

f. Offsite Strcet Improvements. Owner shall provide thc following

offsite street improvements:

(i) To the portion of Louisa Street between 37th and 39th

streets: the construction and maintenance of a sidewalk and parallel parking spaces on the side

of Louisa Street bordoring the Property; installation and maintenance of landscaping on the side

of Louisa Stteet bordering the Property; reasonably necessary drainage on any streets impacted

by Marlin Bay Yacht Club infrastructure; and installation and maintenance of street signs and

other landscaping along Louisa Street, as agreed upon by the City.

(iD If the Owner is granted vacation of the right-of-way for

39th Street, Owner agxees to reservc a utility c¿ìsement and public sidcwalk access to the

waterfront in the area and shall provide adequate traffïc circulation and other features as agreed

by the City.

g. Intcrn¡l Infrastructure. The underground infrastructue, water

and sewer serving the residential dwelling units shall be completed before a certificate of

occupancy may be issued for the unit.

h. Fire Sefety. The Owner shall provide fire wells and other such

fire protection facilities as required by the Life Safety Code administered by the City Fire

Departrnent. Fire sprinklers will be installed in all 92 residential dwelling units, the clubhouse,

and the dockmaster office.
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i. Open Spece Ratio. Pursuant to City Code Sections 9.5-343,9.5-

262, and 9.5-267 and the Original Development Agreement, a minimum of 20% open space is

required. The Owner will maintain a minimum of 20o/o open space on the Property.

j. lvind Load. Pursr¡¿nt to the Original Development Agreement,

the Owner shall construct all structures on the Property, including doors, wíndows, and cladding,

to withstand the mile per hour peak winds as specified in the Building Code.

k. Energy Efliciency. Pursuant to the Original Development

Agrecment, thc Owner shall construct all residential structures in confonnance with the

specifications of the State of Fiorida Energy Efficiency Code for Building Construction (State

Energy Code).

L Schematics. All redeveloped residential units constructed on the

Property shall adhere to one of the architectural styles and one of the representative floor plans

depicted in the schematics in Attachment 1 to this Agreement.

m. Pernits from Other Regulatory Entitícs. Other agency permits

may be required as provided by applicable law prior to the City's issuance of building permits

for redevelopment of the Property. The Owner shall obtain all necessary permits from other

local, regional, State and federal regulatory entities and provide copies of each to the City within

a reasonable time after such permits a¡e issued.

n. Compliance with UR and MU District Requirements. The

proposed redevelopment on the Property consists of 84 detached market-rate residential dwelling

units and I affìordable housing units and accessory uses, 2,500 square feet of commercial space

which will constitute an accessory use as provided in Section D.4.d. herein, and a marina which
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will be us€d exclusively by Madín Bay Yacht CIub members as providcd in Section D.4.e.

herein. Any redevelopment on the Property which is not a use that is pennitted as of right as

provided in the City Code provisions applicable to the UR and MU land use districts will obtain

applicable development approvals as provided under the Cþ Code. Purstrant to Chapter 102,

Article 13 of the 2007 LDRs, the ma¡ina is deemed to have obtained a conditional use permit as

of May 23,2007.

o. Stormw¡ter lVlrnagement Thc development shall comply with

the stormwater management criteria in City Code Section 9.5-293 and as approved by the

SFWMD. The development will meet all applicable federal, state, regional, and local stormwater

management requirements, including any applicable requirements pursuant to the National

Pollutant Discharge Elimination System (NPDES) permit issued by the Florida Departme,lrt of

Environment¿l Protection for the City of Marathon in February 2005 prohibiting direct

discharges into Outstanding Florida Waters.

p. Afiord¡ble Housing. Pursuant to thc Original Development

Agreement, the Owner will provide affordable housing as follows:

(Ð Owner shall provide eight (8) affordable housing units on

the Property. Four (4) of these units shall be deed-restricted to allow rental only

by persons having an annual income of no gteater than one hundred twenty

percent (120Yù of the median income of residents of Mon¡oe County, Florida

and four (a) of these units shall be deed-restricted to only allow rental by or sale

to persons having an annual income of no greater than one hundred sixty percent

(160%) of the median income of residents of Monroe County, Florida. These deed

'))



0ocf 1883736
lkr 23la Pil 1243

resfüctions shall be recorded in the public records of Monroe County at the time

of issuance of the certificates of oocupancy for the affordable housing units and

shall be effective for fifty (50) years from the date of recordation, and shall

automatically renew for two (2) 50-year periods. Owner will enær into an

agr€ement with the Middle Keys Communþ Land Tnxt ("MKCLT") or simila¡

entity to perfomr income qualification evaluation for renters of units on an annual

basis and for purchasers of the units at the time of sale of a urüt. Such agreement

must be approved by the City Attorney and executed by the parties prior to

issuance ofcertificates ofoccupancy for these units. The certificates ofoccupancy

for these I affordable housing units shall be obtained prior to or

contemporaneously with the certificates of occupancy for the first twenty-six (26)

market rate residential dwelling units constructed on the Propefy. In addition,

Owner shall provide one of the following options for the provision of the ten (10)

offsite affordable housing units in the City of Marathon:

(ii) Option I: Within three (3) three months of the date of

exocution of this Agteament, Owner shall enter into an agreement with Jigs Ltd.

('Tigs') to construct ten (10) affordable housing units on L,ot 6 of the property

located on the corner of 35th Street and Louisa Street in the City of Marathon

("Jigs Parcel"). These l0 affordable housing units shall be delivered by Owner

according to the following delivery schedule: (i) Certificates of occupancy for six

(6) units shall be obtained contemporaneously with the certificates of occupancy

for the next thirty-one (31) market rate residential dwelling units constructed on
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the Propertyi and (ii) Certiñcates of occupancy for the remaining four (4) units

shall be obtained contemporan€ously with the cortificates of occupancy for the

next eighteen (18) ma¡ket rate residential dwelling units constn¡cted on the

Properfy. These l0 affordable housing units shall be deed-restricted to allow

rental only by pcrsons having an annual income of no grcater than one hundred

twenty percent (120W of the median income of residents of Momoe County,

Florida. These deed restrictions shall be recorded in the public records of Monroe

County at the time of issuance of the certificates of occupancy for the affordable

housing units and shall be effoctive for fifty (50) years from the date of

recordation and shall automatically renew for two (2) S0-year periods. Owner

will enter into an agreement with the MKCLT or similar entity to perform income

qualifïcation evaluation for renters ofunits on an annual basis and for purchasers

of the units at the tinne of sale of a unit. Such agreement must be approved by the

City Attorney and executed by the parties prior to issuance of certificates of

occupancy for these units, Of the affordable housing units used, eight (8) are

from the applicant three (3) are from Jigs and the remainder of the allocations

will bE from the Crty. If, within three (3) months of the date of execution of this

Agreement, if Owner is unable to reach such agreernent with Jigs Ltd., then

Owner shall immediately pursuç Option II.

(iii) Option II: Owner shall work in cooperation with the City

and the Middle Keys Community Land Trust or similar entity to locate and

purchase within the City land comparable in size to the Jigs Parcel, on which to
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construct l0 affordable housing units, which shall be subject to the income

restriction provisions and delivery schedule set forth in Option I above. The Cþ

shall provide the residential ROGO allocations for the construction of these l0

units.

(iv) Option III: It within eighteen (18) months of the date of

execution of this Agreemenl Owner is unable to perform Option I or Option II,

then Owner shall pay to the City a sum of seven hundred fifty thousand dollars

($750,000) pursuant to the affordable housing units delivery schedule and deed

restriction provisions sot forth in Option I, to be used for the provision of

affordable/workforcc housing within the City of Ma¡athon.

q. Additionrl Conditions by Muturl Agreement, Nothing in this

Agreement shall preclude the parties from applying additional conditions, by mutual written

consent, during the final permitting approval process.

6. Public Utilities; Concurrenry, Impact Fees. Pwsuant to the Original

Development Agreement, the following identifies the public facilities that are required and that

will service the development authorized by this Agreement; who shall provide the facilities; what

new facilities, if any, will be constructed; and a schedule to assure public facilities are available

concuûent with the impacts of development.

å. Poteble \ü¡ter. Domestic potable water is provided by the Florida

Keys Aqueduct Authority.

b. Electric Senice. Electric service is provided by Florida Keys

Electric Cooperative.
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c. Solid Waste. Solid waste service is provided by Marathon

Garbage Service or its successors and assigns, as determined by the City Council.

d. Fire Sorvice. Fire scrvice is provided by the Marathon Fire

Department.

G. Concurrcncy. All public facilities identified above are available as

of the date of this Agreement, and capacity for each is projected to be available concurrent with

the impacts of development.

f. \ilestewetcr. Wastewater treatment for the redevelopment of the

Property presently is provided by an advanced wastewater treatment ("AWT") plant that is

owned by the OuÍrer, which has been approved by DEP, is constructed, and is operating, and

which serves the Property and the adjacent Keys Fisheries development and meets the

requirements of the City's Comprehensive Plan. The Madin Bay Yacht Club Neighborhood Plan

attached as Exhibit "D" to the Original Development Agreement depicts the AWT plant. If

desired by the City, Owner agrees to cooperate with the City and the owner of the property on

which the wastewater treatment plant is located regarding expansion of the capacity of the plant

to enable it to treat wastewater generated by developrnent located in the area bowtded by 35th

Street to the south, 42nd Street to the northo the westem side of U.S. I to the east, and Florida

Bay to the west, in the City. Owncr agrees that, as requíred by and pursuant to the terms of

Ordínance 02-Q7-12, it v/ilt connect the Property to the City's central wastewater treatment

system upon written notification that the wastewater facilities are available for connection as

provided in Ordinance O2-A7-12.
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g. Public Recreational frcilities. Public recr€atioûal facilities shall

be addressed through impact fees, if any.

h. Impact Fees. Any increased impacts on public facilities or public

services attributable to each unit of the development, and the cost of capital improvements to

meet the associated demand on such facilities or services, shall be assured by payment to the

City, concurrent with the issuance of the building permits for each unit, of any applicable City

impact fees required by ordinance then in effect, as well as by payment by the Owner of any

applicable utility system development fees. Owner agrees to pay impact fees pursuant to any

applicable impact fee ordinances adopted within eighteen (18) months of the date of execution of

the Original Dcvclopment Agreem€nt. Any impact fees rcquired to be paid by Owner pursuant to

any such impact fee ordina¡rces will be offset by the dollar amoturt paid by Owner toward the

provision of any improvements which are the subject of said impact fee ordinances.

i. Tr¡ffic Study. As required by the Orginal Development

Agreement, the Owner perforrred a Level III trafñc study to assess the project's vehicle traflic

impacts on U.S. 1. Because the traf,fic study dcmonstratcd that redevelopment of the Marlin

Bay Yacht Club would not result in trafüc impacts above those generated by the development

previously existing on the Property, as previously documented, no traffic impact mitigatÍon was

or shall be required for the redevelopment of the Marlin Bay Yacht Club as contemplated by this

Agreement.

7. Reseivations or Dedicrtions of L¿nd for Public Purposes. The parties

anticipate that the Owner may reserve or dedicate land for public purpos€s in connection with the

development authorized by this Agreement but are curr€ntly unaware of the specifics of such

27



Dccr 1ttt730
¡kr æ54 ?ü L24a

reservation(s) or dedication(s). Such reservations or dedications may include, by way of

example, easements necessary for the provision of stormwater, utility, and wastewater services to

the Property.

8. All Local Pormits Approved or Nceded.

t. I)evelopmcnt Approvals. The following City development

approvals have been obtained or aÍe needed for the development authorized by this Agreement:

(i) Sitc Pl¡n. Final sita plan approval by the City building

official, fire marshal, and planning staff has been obtained for the redevelopment

of the Property, confirming compliance with the Original Development

Agreement and applicabte City Code requirements. As provided in Section D.4.a.

herein, multi-family residential development proposed on the portion of the

Property designated Residential High under the City's Comprehensive Plan will

not require final site plan review under Section 102.40 of the 2007 LDRs

provided such development consists of four (4) or fewer units per residential

building.

(ii) Building Permits. Pursuant to the Original Development

Agreement, as of right building permits will be issued, as provided pursuant to the

City Code, for each residential dwelling unit as well as for the clubhouse, the pool

facilities, the dockmaster facility, pool paviliono commercial floor area, and other

individual structures. The overall site permit approval addresses the landscaping,

parking, paths, setback, open space and other associated items.

28



Docl 1Ct9?36lkl Zt5¡t P¡t t2t0

b. Review. Pursr¡ant to the Original Development Agleement and

except as otherwise provided in Section D.4.a. herein, no further review or discretionary review

will be required by the City, it being agreed that the deveþment, as depicted on the approved

Conceptual Site Plan attached hereto, requires only the above developmcnt approvals* so long as

the final site plan substantially complies with the Conceptual Site Plan approved under this

Agreement. Any development of commercial space exceeding 2,500 square feet shall require a

conditional use permit as provided undcr the City Code.

c. Compliancc Nothing in this Agreement shall be deemed to

obviate the Owner's compliance with terms and provisions of each such identified approval.

d. Completeness. The parties acknowledge that the Owner has

submitted all information nec€ssary for review under the Cþ Code.

9. Mutual Coopcraúion. The City agrees to cooperate with the Owner in a

timely manner in providing and/or granting all permits, licenses, approvals, or consents

necessary or appropriate to fully implement this Agreement. The Cþ and the Owner agree to

cooperate fully with and assist each other in the performance of the provisions of this

Agreement

10. Development, to Comply with Permits, Development vested under

Original Development Agreement. The redevelopment of the Property is vested pursuant to the

Original Development Agreement, except as this Agreement expressly and specifically otherwise

provides or, if the Owner otherwise elects, as provided by the 2007 LDRs and the City's

Comprehensive Plan. The redevelopment of the Property shall be constructed in accordance with

all specified permit conditions. No cedificate of occupancy for an individual building shall be
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issued until the City approves all plans for that building and the Owner has complied with all

conditions in the permit issued by the City and other regulatory entities for that building.

11. Finding of Consistency. The City of Marathon finds that the

development authorized herein is consistent with the City Code, and with the City's

Comprehensive Plan and20O7 LDRS as applicable.

12. Compliance with Permits, Terms, Conditions, and Restrictions not

Identifred Herein. The faih¡¡e of this Agreement to address a particular permit requirement,

condition, term, or restriction shall not relieve the Owner of the necessity of complying with the

laws governing said permitting requirements, conditions, terms, or restrictions.

f3. Govcmíng Laws.

¡. Controlling Regulations. For the duration of this Agreement, all

approved development on the Property shall comply with and be controlled by this Agreement

and by the provisions of the City Code or the City's Comprehensive Plan and 2007 LDRs as

applicable. The parties do not anticipate the application of subsequently adopted laws and

policies to the Property except as expressiy provided in this Agreernent.

b. Subsequcntly Adopted Laws rnd Policies. Pursuant to Section

163.3233, Florida Statutes'(2007), the City may apply subsequently adopted laws and policies to

the Property only if the City holds a public hearing and deærmines that: (a) the new laws and

policies ¿¡re not in conflict with the laws and policies governing the Agreement and do not

prevent development of the land uses, intensities, or densities set forth in this Agreement; ft) the

new laws and policies are essential to the public health, safety, or welfare, and the City expressly

states that they apply to the development that is subject to this Agreement; (c) the local
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govemment demonstrates that substantial changes have occurred in pertinent conditions existing

at the time of approval of this Agreement; or (d) the Agreement is based on substantially

inaccurate information supplied by the Owner. Redevelopment of the Property shall not be

subject to any moratoria or other restrictions on redevelopment, including the redevelopment of

existing mobile home parks, which may be established or otherwise imposed in any mânner or at

any time by the City. Nothing in this Agreement shall prohíbit the parties from mutually agreeing

to apply subsequently adopted laws to the Property.

c. St¡te or Fedcr¡l Laws. If State or federal laws enacted after the

effective date of this Agreement preclude any party's compliance with the terms of this

Agreement, this Agreement shall be modified as is necessary to comply with the relevant state or

federal laws. However, this Agreêment shall not be construed to waive or abrogate any rights

that may vest pursuant to common or súatutory law.

14. Amendments, Renewel, Revocation ¡nd Termination. This Agreement

may be amended, renewed, or terminated as follows:

a. Amendments. As provided in Section 163,3237, Florida Statr¡tes

(2A0Ð, this Agreement may be amended by mutual consent of the parties to this Agreement or

by their successors in interest; an instrume,nt in writing signed by the parties or their successors

shall accomplish an amendment wrder this provision.

b. Renewal. As provided in Section 163.3229, Florida Statutes

(2007), this Agreement may be renewed by the mutml consent of the parties, subject to the

following public hearing requirements in Section 163.3225, Florida Statutes (2007): the City

shall conduct at least two (2) public hearings, one of which may be held by the local planning
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agency at the option of the City. Notice of intent to consider renewal of the Agreement shall be

advertised approximately seven (7) days before each public hearing in a newspaper of general

circulation and readership in Monroe County, Florida, and shall be mailed to all affected

property orilners before the first public hearing. The day, time, and place at which the second

public hearing will be held shall be announced at the first public hearing. The notice shall

specify the location of the land subject to the Agreement, thc developm€nt us€s on thc Property,

the population densities, and the building intensities and height and shall speci$ a place where a

copy of the Agreement can be obtained.

c. Temination by Owner. This Agreement may be terminated by

the Owner or thcir successor(s) in interest following a breach of this Agreement upon unitten

notice to the City as provided in this Agreernent.

d. Revocatíon by C¡ty. Pursuant to Section 163.3235, Florida

Statutes (2007), this Agreement may be revoke.d by the City if the City finds, on the ba.sis of

competent zubstantial evidence, that there has been a failure to comply with the terms of this

Agreement.

e. Terminrtion by Muturl Consent. This Agreement may be

terminated by mutual consent ofthe parties,

t5. Bre¡ch of Agrecment and Cure Provisions.

a. Written Notice on the Ownen If the City concludes there has

been a material breach of this Agreement, prior to revoking this Agreement the Cþ shall serve

written notice on the Owner, identifying the term or condition the City contends has been

materially breached and providing the Owner ninety (90) days from the date of receipt of the
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notice to cure the breach or negotiate an amendment to the Agreement. Each of the following

events, unless caused by fire, storm, flood, other Act of God, o¡ events beyond the control of the

Owner, shall be considered a material breach of this Agleement: (a) failure to comply with the

provisions of this Agreement; or (b) failure to comply with terms and conditions of perrnits

issued by the City of Marathon or other regulatory entity for the development authorized by this

Agreement.

b. lVritten Notice on thc City. If the Owner concludes that there has

been a material breach in the terms and conditions of this Agreement, the Owner shall servs

written notice on the City, identifying the term or condition the Owner contends has been

materially breached and providing the City thirty (30) days from the date of receipt of the notice

to cure the breach. Thc following events, unless caused by fire, storm, flood, other Act of God,

or events beyond the control of the City, shall be considered a material breach of this Agreement:

(a) failtre to comply with the provisions of this Agreement, or (b) failure to timely process aûy

application for site plan approval or other development approval required to be issued by the

City for the development authorized by this Agreement.

c. Option to Terminete. If a material breach of this Agreement

occr¡rs and is not eured within the time periods provided abov€, the party that provided notice of

breach may elect to terminate this Agreement or may seek to enforce this Agreement as provided

he¡ein.

d. Waiver of Bre¡ch. If either party waives a material breach in this

Agreement by the other party, such a waiver shall not be deemed a waiver of any subsequent

breach.
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16. Notices. All notices, demands, requests, or replies províded for or

permitted by this Agreemen! including notification of a change of address, shall be in writing to

the addressees identified below, and may be delivered by any one of the following methods: (a)

personal delivery; $) dcposit with the United States Posøl Sewice as certified or registered

mail, retum receipt requested, postage prepaíd; or (c) deposít with an overnight exprÊss delivery

service with a signed receipt required. Notice shall be effective upon receipt. The addresses and

telephone numbe¡s of the parties are as follows:

TO THE OWITIER:

Nathan Bonson,
ManagingMember
c/o Thaddeus Rutherford
Southstar Development Parürcrs, Inc.
255 Alhambra Circle, Suite 325
Coral Gables, Florida 33134

With c copy by rogular U.S. Mail to:

Sandra Waltors
Principal
swc
6410 Fifth Street, Suiæ 3
Key $y'est, FL 33040

1O TÍTE CITY:

Mike Puto, City Manager
City of Marathon
I 0045-55 Overseas Highway
Marathon, Florida 33050
Telephone: (305) 743-0033

With a co¡ry by regularU.S.lVlail to:
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Jimmy L. Morales, Esquire
Steams Weaver Miller Weissler Aldaheff& Sitterson, P.A.
Museum Tower, 150 West Flagler Street
Miami, Florida 33130
Telephone: (305) 7E9-3200

17. Annusl Report. On the anniversary date of the Effective Dæe of this

Agreement, the Owner shall provide to the City a report identifying: (a) the a¡nount of

development authorized by this Agreement that has been completcd; (b) the amount of

development authorized by this Agreement that remains to be completed; and (c) any changes to

the plan of development that have occurred during the one (1) year period from the Effective

Date of this Agreement or from the date ofthe last annual report.

18. Enforccnent. In accordance with Section 163.3243, Florida Statutes

(2W7), any party to this Agteement, any aggrieved or adversely affected person as defined in

Section 163.3215(2), Florida Statutes Q007), or the state land planning agency may file an

action for injunctive relief in the circuit court of Monroe County, Florida, to enforce the terms of

this Agreement or to challenge the compliance of this Agreement with the provisions of Sections

| 63 322Ù-rc3 3243, Florida Statutes (2007).

19. Binding Elïect. This Agreement shall be binding upon the parties

hereto, their successors in interest, heirs, assigns, and personal representatives,

20. Assignmcnt. This Agreement may not be assigned without the written

consent of the parties.

21. Drafting of Agreement. The parties acknowledge that they jointly

participated in the drafting of this Agreement and that no term or provision of this Agreement
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shall be constrt¡ed in favor of or against either party based solely on the drafting of the

Agreement.

22. Soverabilþ. In the event any provision, paragraph or section of this

Agreement is determined to be invalid or unenforceable by a court of competent jurisdiction,

such determination shall not affect the enforceability or the validity of the remaining provisions

of this Agreement.

23. Applicable Law. This Agreement was drafted and delivered in the State

of Florida and shall be conskued and enforced in accordance with the laws of the State of

Florida.

24. Litigation; Attomey's Fees; Venue; Waiver of Right to Juty Tri¡t.

In the event of any litigation arising out of this Agreement between the City and Owner, the

prevailing party shall be entitled to recover all reasonable costs incurred with respect to zuch

litigation, including reasonable attorney's fees. This includes, but is not limited to,

reimbursement for such reasonable attorneys' fees and costs incurred with respect to any

appellate, bankruptcy, post-judgment, or trial proceedings related to this Agreement. Venue for

any legal proceeding arising out of this Agreement shall be in Mornoe County, Florida. The

parties to this Agreement waive the right to a jury trial in any litigation arising out of or initiaæd

under this Agreement.

23. Use of Singular end Plur¡L Where the context reguires, the singular

includes the plural, and the plwal includes the singular.
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26. Duplicate Origin¡l$ Counterparts. This Agreement may be executed

in any number of originals and in counterparts, all of which evidence one agreement. Only one

original is required to be produced for any purpose.

27. Hcrdings. The headings contained in this Agreement are for

identifïcation purposes only and shall not be construed to amend, modifu, or aiter the terms of

the Agreement.

28. Entirety of Agreement. This Agreement incorporates or supersedes all

prior negotiations, conespondence, sonvetrsations, agreements, or understandings regarding the

mattêrs cont¿ined herein. The parties agree that thcre are no commitments, agreements, or

understandings concerning the subjects covored by this Agreement that are not contained in or

incorporated into this document and, accordingly, no deviation from the terms hereof shall be

predicated upon any prior rcpresentations or agreements, whether written or oral. This

Agreement contains the entire and exclusive understanding and agreement among the parties and

may not be modified in any manner except by an instrument in writing signed by the parties.

29. Recordíng; Effective Drte. The Owner shall record this Agreement in

the public records of Monroe County, Florida" within fourteen (14) days after the date of

execution of this Agreement. A copy of the recorded Agreement showing the date, page and

book where recorded shall be submitted to the state land plaruring agency by hand delivery,

registered or ccrtified tJnited Sates mail, or by a delivery service that provides a signed receipt

showing the date of delivery, within fourteen (14) days after the Agreement is recotded. The

Owner shall also provide a copy of the recorded Agreement to the City within the same time
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period. This Agreement shall become effective thirty (30) days after the date it is received by the

state land planning agency.

30. Date of Agreenent. The date of this Agreement is the date the last party

signs and acknowledges this Agreement.

IN WITITIf,SS WHEREOF, the parties hereto, by their duly authorized representatives,

have set their hands and seals on the dates below written.

Sandler at Greater Marathon Bay, L.L.C.
a Florida liability company

Òl.-\\- o( ./.3+
Date

STATE, OF Ft€RtÐ':A U,i< i".io
ou"'**r'er+,+nilC\ì';quo,t)eoc-r,._

The foregoinninstrument was acknowledged before me on this \at\. ¿uV of\=L
2008, uv tX\tä N\.*-.."e. Manager of Sandler at Greater M"t"thoiE[[.L.C. who is
perynalb¿ known to me or who produced as identification, and who
did/did not take an oath

d.¿/P-"//
Notaf r-úUtic, Stafr of-Flrcnidrr{t{arye\;,^"i..

J-b-av
Date

ATTEST* ì

CLERK

My commission expires: Oì'at^ t O

CITY

MAYOR
By

)aotyÈaF
car¡útþ.1'lü

Lind.J.
Cotltrült-td

ErË.

APPROVED AS TO LEGAL SUFFICIENCY
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CITY ATTORNEY
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EXIIIBITS A¡TD ATTACIIMENTS TO
FIRST AM4I'[DEp AND RESTATpD pEVELOPMENT AGREDngiNT

FOR THE MARLIN BAY YACHT CLUB

E)AIIBIT A -- DEVELOPMENT AGREEMENT FOR THE MARLIN BAY YACHT CLUB,
APPROVED By RESOLUTION 2005-087 ("ORIGINAL DEVELOPMENT AGREEMENT")

ÐGIIBIT B MARLIN BAY YACTIT CLUB CONCEPTUAL SITE PLAN

EXHIFIT C LECAL DESCRIPTION OF MARLIN BAY YACHT CLUB
PROPERTY

EXHIBIT D MARLIN BAY YACHT CLUB SITE DATA SHEET

EXHIBIT E MARLIN BAY YACHT CLUB NEIGHBOR}IOOD PLAN

ATTACHMENT I SCHEMATIC FOR RESIDENTIAL DWELLING UNITS
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EXHIBIT A

Development Agreement for The Marlin Bay Yacht Club, Approved by Resolution
2005-087 ("Origínal Development Agrecment) see attached.
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DE\¿ELOPMENT AGRßEMENT FOR
THE MaRLrlY BArY4cgr CþtD

THIS AGREEMENT is Entered into by and betwecn SANDLER AT GREATER

MARATHON BAY, L.L.C., a Florida limited liability company, (hcreinafrer refened to as

"Ownor"), and the CITY OF MARATHON, a Florida municipal corporation (hercin refen€d to

as "City'), pursuarit to Sections 9.5-l0l and 9.5-102 of the Cþ Code, and the Florida l,ocal

GovsrnÍient DevelopmentAgreement Actn Seotions 163.3220-163.3243, Florida Statutes (2004),

and is binding on the "Effestive Date" set forth herein

r{ENESSEIn:

WHEREAS, Sandler at Greater Marathon Bay, L.L-C., a Florida limited liability

cornpany, is the Ov¡ncr of approximatcly eight (8) contiguous acres of land (herein referred to æ

'?ropørt¡d') in the corporate limits of the Cíty of Marathon, Florida; and

IVHEREAS, the Property is a fully developed site r¡'ith dwelling units, arnenities, marina

and commereial ñshing facilities that has been under prior ownership, a¡rd is deteriorated and in

need of major rønvation; and

WHEREAS, the Property is the site of numerous unlicensed cesspits and a previously

licensed septic system which supported the dwelling units on thc Property, and the Department

of Health ("DOH") bas rwoked Operating Permit No. 094400 for the ssptic system due to

substandard wastcwatcr trcatmcnt, and the mobile home park has been closcd as a result of the

revocation of tho DOH Permit in Case No. 03-CA-264-M (16th Cir. Order Ma¡ 23,2004); and
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WIIER.EAS, the Property presently has no erosion control or stonnwater mänagement

system, and the docking facilitics and shoreline stabilization stnrctt¡res are deteriorated and

unstable; and

\ryHEREAS, tho Propcrty contains many aging structures that are non-confomring to

requircd codes; are below the required Federal Emergenry Managemørt Agency ('FEMA") base

flood elcr¡ation; are highly vulncrable in storm cvents, both strrrcturally and due to elevation; and

may be uninsurablc; and

\¡VHEREAS, the City desires the redevclopment of such properfies to protcct the

environment and provide the residents of the City a cleaü, healthy environment, through thc

rernoval of cesspits, the re'placcment of substandard on-sitc wastcwater Feabnent, and the

impleme,ntation of effective storrnwater managemsnt and shoreline stabilízation plars; and

IilIIEREAS, the Property prcsently utilizes all thc public facilities and senrices of the

City of Marathon but historically has bceri a negligiblc contributor to the economic success of

the City, providing a total of S39,878 in ad valorem property taxes for the year 2003 and $6ó,841

in 2004; and

WItrEREAS, Propcrty rcdcvelopmørt as contefirplated in this Agreement will result in

the generation of substantially higher ad valorem tar( payments to the City of Marathon, with

projectcd ad valorøn taxes of approximately 57,019,647 for theredeveloped Property based on

the 2004 millage ¡ate and with highc,r assessed values and tax assessments anticipated in the

filture as a result of thc rodevelopment, and will thereby signifi.cantly contribute ûo the economic

well^being of thc City; and
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\MHEREAS, the City needs redevelopment to provide the economic recovery needed to

insure economic stability fo¡ the City and its citizens; and

WHEREAS, the City needs redevelopment to prot€ct the environment, its citizens, its

infrastn¡ctwE and economy by redevelopíng structtucs that are highly vulnerable in storm er/anb,

are below the required baseflood elwations and are uninsurable; and

\ilHEREAS, the redevelopment contemplated by the Owner will removc all cxisting

structures and reconstruct structures in compliance with all applicablc FEMA rcgulations' DOII

regulations, the Florida Dçarbmørt of Environmental Protection ('DEP") regulations, South

Florida Water Maaagement Disüict (*SFW[rfD') regrrlations, applicable building codes and thc

City Code, including selback, opcn sp¿eo, storntwÊter, shoreline stabilization, and landscape

buffcryard critcria; and

I¡EREAS, as part of the Proporty rcdcvelorpmerú, the Orn'ner witl obtain alt required

permits for and will conshuct an adva¡cod wastewater treaünent ("AWT') plant which will serve

the Property and will have capaciry to s€rr¿e the adjacent Keys Fisheries developmcnt and will

meet the requirements of the City's Transitional Comprehcnsive Plan and New Comprchensive

plan adopted on March 8, 2005 ('New Comprehensive Plan'), and providc a substantial benefit

to the public health and the environment; and

1TIIEREAS, as part of the Property redcvclopmcnt, thc Owner will obtain all required

permits for and constn¡ct a stormwater manag€f,nent systøn to gerve the Property, providing a

substantial environmeirtal beneñt through retaining, detaining, treating, and managing

stormwater runoff and eliminating the untreated discharge of stormwater r¡nder the historical and

existing conditions on the Property; and

3



D¡d 1ttl73t
tkr æil Pil 12ür

\ryHEREAS, as part of the Property redevelopment, the Ou'¡rer will rçlace decaying,

unstable shoreline struc,tures with new stabilization structures which will provide substantial

public health and safety, environmental, and aesthctic benefits; and

WHEREAS, as part of the Propcrty redevelopment, the Owner will provide substantial

public bcnefit by constructing parallel parking and sidewalks along Louis4 3?ú, and 39û streets

and províding landscaping, streetlighting, and stormwater managem€nt facilitie.s associatcd wi*r

these parking and sidewalk facilities; and

WHEREAS, the City's enlmncemc,lrt and rcdcvelopmørt goals are to attract familiee, not

only ftr 'family oriented' tourism, but also for residential com¡runity redevelopment; and

WHEREAS, the City has recognized that in order to atkac't families, developmenrt must

be av¿ilable that meets the spatial and specific residential community and recreational nceds of

families; and

WHER-EAS, thc Fropcrty offsrs the attractions of swimmíng bo*ing and fishing that

familics cnjoy, and Propcrty rodevelopment provides â¡r opportunity for the t¡çe of development

that wi[ provide facilities to serrrg retain, and attract families to the City; and

IVIIEREAS, Property redevelopment will encourage owncrs of other propørties to

renovate or upgradc thcir sites, p'roducing greater aesthotic and economic bcnefits ro the City,

providíng enlranced envi¡onmental and storm hazard protection and facilitating thÇ retention and

enticoment of families to the City; and

WHEREAS, the proposd redevelopment is permissible and appropriate for the City's

Transitional Comprchensive Plan Futr¡re Land Use designations of Residential High asd Mixod

Use applicable to the Property, which allow high-de,nsity, single-family and mixed-use
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development along with various types of resídential and non-residential uses, and for the

Rcsídential High and Mixed Usê Future Land Use designations in the City's Ncw

Comprehensive Plan; and

IVAEREAS, the portion of the Property on which the GulfstrÊam Mobilc Homc Park

was located was zoned Urban Residential Mobile Home (URM), the purposc of which is to

recognizc the cxistence of existing mobilc home parks when thc Comprehensive Plan and Land

Dcvelopment Regulations were adopted, but due to thc rcdevelopment of the Property as

proposed this portion of the Property is moro appropriatcly rczoned to Urban Rcsidential (UR)'

and therefore Owner applied for a rezoning of thc portion of the Propely on whicl¡ the

Gulfstream Mobile Homc Park was locatcd from URM to UR and was granted approval by thc

City Counoil of said rczoning on May 25, 2005; and

WFIEREAS, pursuant to City Code Sestion 9.5-233, detachcd residcntial dwelling units

and acccssory uses are allowed as of right within the LJR disfict; and punuant to City Code

Scctions 9.5-2a8(aXt), (2), (4), and (12), detachcd rcsidential dwclling units,low- and medium-

intensity corn¡nercial reteil and officc use$, or any combination thereof, of less than twenty-fivc

hundred (2,500) sguare feet of floor area, and acccssory uscs at€ allowed as of right within the

Mixed Use (MU) district; and City Code Section 9.5-4 (Ð-24) defines a Dwelling, Apartment to

mean a rnultifamily building in which units share oommon cntries or accesses ûo individual units;

and thereforq pr¡rsuant to these provisions, the redevelopment and use of the Property as

contemplated by the Owncr falts within the as of right uses within the Property's designated MU

and UR disnicts; and
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lilllEREAS, the City's Residential Rate of Growth O¡dinance (ROGO) is codified in

Sections 9.5-l2l througlr 9.5-L29 ofthe Cþ Code; and

\ilHERßAS, ptlÎsuant to Crty Code.Section 9.5-123(Ð(l),"redevelopment, rehabílitation

or replacement of any residentíat dwellíng unit which does not increese the number of

resídenrial dwelling uníts uistíng on the site either: a) Duríng the 1990 Census of Population

and Housíng as demonstrated by oficial doat¡nennfion, such as krildíng permìt, the property

appraisers tax roll, a suryEt, or other similar conclusive documenl" is exempt from the ROGO

allocation systcrn; and

WIIERßAS, the Cityhas determinod that ninety-two (92) residential dwelling units were

existing on the Property at the time of the i990 ccnsus and Monroe County's analysis and cc¡æus

of existing resídEntial dwelling units in April i992, the results of which formed the basis of

ROGO; and

IVHEREAS, the Cíty has detemrined that the redcvelopmemt of thesc 92 residentíal

dwclling units will not increase the number of resídeirtial dwclling r¡níts on the Prope'rty and

thcrefore are excmpt from RO6O and will not require residcntial ROGO allocations; and

IVHEREAS, the City has determined that the rrd'welopment will not adversely affect

hurricane evacuation clear¿nce time because the number of residential dwelling units on the

Property wíll not increase beyond the numbcr of rcsidential dwelling units previously cxisting on

the Property; and

WHEREAS, the rcdevelopment will not inctease, but will instead reconstruct, as

accessory uses existing commercial floor a¡ea arid existing marina facilities on the Property and

therefore will not require non-residential NROGO allocations; and

ó



Dcsl tttlT3t
lkr 231t lrr ülE

WHEREAS, the City determincd that redevelopment of the 92 residential dwelling units

is exempt from residential ROGO and the redevelopment of commencial floor area and existing

marina facilities is exempt ûom non-residential ROGO, and that thc Property couid be

redevelopod to the existing density; and

IVHEREAS, the Property is a highly disturbcd, fully developcd upland site which does

not contain wetlands, listed species habitat, or other Environmentally sernitive habitaÇ and

therefore is an apçropriate and prcfcrred site to support redevelopment; and

ITIIEREAS, the proposod redevelopment will promote and ñ¡rther thc following

Princjples for Guiding Development for the Florida Kcys Arca of Critical Statc Concem (the

"Principles') as set fort?r in Section 380.0552(7), Florida Statutcs (2004):

(b) To protcct sho¡clinc and maríne resources, including
mangroveq co¡al reef formations, gcag¡ass beds, wetlands, fish &nd

wildlife, and their habitat.
(c) To prot€€t uplmd resources, tropical biological communities,
frreshwate,r wetlands, native bopical vegetation (for examplc,
tropioal hammocks and pinelands), dune ridges and beaches,

wildlife and thei¡ håbitåt.
(d) To €,Írsuro the mardmum well-being of thc Florida Krys and its
citizens through sound econornic dcvclopmeirt.
(e) To timit adverse impacts of development on thc quality of
water throughout the FloridaKcys.

(h) To proteot tho value, cfficie'ncy, cost-effoctiveness, and

amortized lifs of cxisting and proposed major public investments,
including:

2. Sewagc collcction and disposal facilíties; and

ïVIIEREAS, this Agroe,ment is oonsistent with the above-cited provisions of thc

Principles for Guiding Development for the Florida Keys Area of Critical State Conc€rn; and

1
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WIIEREAS, the City has held public hearings to accept and encourage publìc input wiüt

respect to the proposal by ttre Owner contained in this Agreement, a¡rd has considered such

public uput; and

WHEREAS, lhe Owner has provided public notice of the partíes' intent to consider

entering into this Agreement by publishing an advcrtiscmc¡rt in a ncwspaper of gcneral

circulation and readcrship in the Cig, posting the Property subject to this Agreeurent, and

mafling notice to the pcrsons and entities shown on the most rcccnt Monroe County Tax Roll to

be the Owner of property lying within 300 feet of the boundaries of the Property subject to this

Agreement;and

WIIEREAS, the City Planning Corrmission has held a public hcaring on April 18, 2005,

to consider this Agreeinent, and the Cíty Council of thc City has hold a public hearing on June

14,2A05 to considcrthis Agrccrncnt; and

WIIEREAS, the City has determiaed that this Agreement is consist€nt with the local

comprchcnsivc plan, is in thc public interes! and will fi¡rtirer the heatth safety, welfare, ånd

goals of theresidents of tbc City of Marathon.

NO\il, THEREFORE, in consideratíon of the mutual promises and undertakings

corrt¿ined herein, the receipt and sufficiency of which are hereby acknowledged, the partics

agree as follows:

A. RECITALS. The recitals sct forth in the preceding *Wb€trÊas" clauses a¡e

incorporated herein and form a matcrial part of this Agreement.

B. DEFINITIONS. For the purposes of this Agrcemenl the following terms shall

have the following meanings. Tcrrns not defined in this Agreement shall be as defined in the

I
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City Codc, in Chapter tó3, Florida Statutes, or, if mrt defined in the Code or sùatute, shall be

r¡nderstood by their usual and customary meaning.

1. rAgreement" shall refer to this Development Agreement, as the sa¡ne

may be subsequently amended, modified or supplemarted pursuant to its teíns and provisions

and pusuant to the provisions of Sec'tions 163.3220-163.3243, inclusivg Florida Statutes.

2. eCity Code" shall refer to the Code of O¡dinanccs of the City of

Marathon in existence on the Effective Date of this Agreemont.

3. "Comprehousivc PlrnÐ shall refer to thc City's Transitional

Comprehursive Plan or the City's New Comprehensive Plan, as expressly provided hcrcín.

4, *I)cveloprnentt shall refer to the redoveiopment of the Property for thc

uses pennitted by the Land Uso Plan and Land Dcvelopment Regulations, $t¡bject to thc

conditions, obligations, rqstrictions ¿nd terrns contained in this Agreancnt.

. 5. sDwelling Aparhenf' shall rcfcr to the dwelling unit type defined in

Section 9.54 (D-24) of the City Code.

6. sDwclllng Unlt" shall refer to a dwelling unit as defined in Section 9.5-4

(D-31) of the City Code.

7. cEffecdve D¡te" shall refer to the date this Agreement becomes effective,

as set forth in Sectiou C.29. of this Ag¡ccment.

8. 4Florida Department of Communlty Alfalrs' rnd sstrtc lrnd

planning agency" shall mean and refor to the "stste land planning agency" as defined in Chapter

163, Part II, Florida Statr¡tes.
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9. "Home Owner Associ¡tion" means the association created pursuant to

Chapter 718, Florida Statutes, forthc operation and managcfiient of thc common elcments ofthe

Marlin Bay Yacht Club.

10. 4Land Use Pl¡n" shall mean the Futr¡re Land Uss Elemcnt aud Futtue

Land Use Map of the City's Transitional Comprehensive Plan or the City's New Comprehensivc

Plar¡ as provided herein.

11. "Lrnd Developmcnt Regulrtionet shall mcan Chaptcr 9.5 of thc City

Code in existe¡nce on the Effeotivc Date of this Agreement.

72. r'Owncr' shall refer to the Owner of the Property subject to this

Agrecme,nt.

13. *Proporty' shall rcfer to one or more of thc parcels of real property located

in the City that are the subjcct of this Agrccmcnt as set forth in Section C.l.b. of this Agreement.

1.4. (Public frcllldc¡" mçans thosc facilities idcntiñcd in Section 163.3221,

Florida Statutcs (2004), and as set forth in Section C.6. ofthis Agreement

C, TERMS OF'AGREEMENT.

l. Ownershlp, Legal Descrlption, end UE¡ty of Title.

a. Ownership. The Owner of Marlin Bay Yacht Club. as of the date

of execution of this Agreemernt is Sandler at Greater Marathon Bay, L.L.C., a Florida limitcd

liability company whose address is 194 Minorca Avenue, Coral Gables, Florida 33134. Thcre are

no other legal or equitable olryne¡s of Marlin Bay Yacht Club known to the parties of this

Agreement.
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b. Legal Descripdon. The legal description of Marlin Bay Yacbt

Club subject to this Agreement is included in thc Marlin Bay Yacht Club Site Data Sheet,

attached hereto as Exhibit A. The term '?roperty" as used in this Agreement shall mean and

refer to the properties described in Exhibit A.

c. Unity of Títle. The Owner shall executc a binding instrr¡ment

combining the upland parcels described in Exhibit A for thc purposes of thc rcdeveloprnent

authoriz¡d by this Agreonent. The Ow¡er shall provide the proposed binding instrument and

shail rccord tho instrument in the public records of Monroe &*ty, Florida, at its sole e>(pcnse,

with:in twcnty-cight (28) days after the date of cxccution of the Dcvelopmøt Agretatent by the

parties. The Ownor shall provide copies of the recordcd instrumcnt, showing the book and page

where recorded, to the City and to thc Florida Departnrent of Community Affairs Florida Keys

Ficld Office within a rcasonable time aftcr recordation.

2. Dur¡tlon of AgrcemcnÇ Agreemcnt Renew¡!.

¡. Duretion of AgreemenL This Agreernent shall ¡emain in effect

for aperiod of tcn (I0) ycars, commcncing on the Effective Date set forth below.

b. Agræment Renew¡L This Agreernent may be renewed or

extended as provided herein.

3. Existing Development; Preperrdon for Redcvelopment.

t. Existlng Devclopnrent. The following development exists on the

Property: a commercial fishing operation and marùra.facilities; fuel tanks; one hundred fifteen

(l 15) boat wetslips; eleven thousand five hundred and tluee (11,503) square feet of commsrcial
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floor area; ninety-two (92) upland residential dwelling units; a swimming pool; a tiki hut; and a

laundry facility.

b. Redevelopment Prepar¡tion. The Property will be prepared for

redevelopme,nt by permitted dernolition and appropriate removal of all existing stnrcínes,

including the existing cesspits and deterioratcd shorcline structur€ß on the Propefy-

4. Plan Approv¡ln lncluding Denslües ¡nd l¡tensltÍes.

a. Approval of Concepturl Site Phn; Minor Revisions; Flnd Slte

plan. The redevelopmørt on the Property shall be limited to 92 residential dwelling units,

together q/ith 2,500 feet of oommersial space which will be redevcloped âs acc€ssory stnrctures

and facilities as desczibed in this Agrecmcnt and depicted on the Conceptual Sitc Plan for Marlin

Bay Yacht Club, Shcets I - 2, dttdDccember g,z}}4,which wero prcpared by Nichols, Brosch,

Sandoval and Associates of Coral Gables, Florida" and are attached hcreto as Edribit B- The

Conceptual Site Plan is hcreby approved by the City, and any subscquerrt site plans, site plan

approvals and building permits shall substantially comply with this Conceptual Site Plan;

provided, howwer, that the ñnal site plan may deviate from the Conceptual Site Pian to

accommodate: (t) refinements to the dcvclopmcnt plan íncluding minor shifrs in location of

thirfy-five (35) feet or less in the structurcs, roadwa¡æ, pathways, and swimmirig pool

configurations; (2) changes to thc building type or nu¡nber of residcntial units, so long as the

density set forth in this Agree,m€nt is not exceeded; or (3) modifications that afe necessary to

meet tegulatofy requireme.nts imposed by any other governmental entity. The site plan meets all

applicable setback, open space, landscape buffeiyard, parking aud building height requirernearts
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established in City Code and such requirements shall not be varied unless Owner obtains a

variance pursuant to applicabie provisions of thc City Code.

b. Dwellíng uníts under this Agreement. Pursuant to scction 9.5-

123(Ð(l) of the City Codc, the 92 residential dwelling units on the Property ar€ cx€nrpt from the

requirements of the City's residential ROGO.

c. Denslty under this Agreement. Ftrsuant to Transitional

Comprehensive Plan Policy 101.4.21 and Ssction 9.5-262 of the City Code applicable to the MU

and UR. districts, and applicable provisions in the Cþ's New Comprohcnsive FlarU Owner is

entitled to redevelop, and wili rcdcvelop, 92 residential dwelling units on thc Proparty.

d. Conceptud Slte Plrn. The redovelopment of the 92 residential

dwelling writs, as de,picted on the Conceptual Site Plan, is approved by this Agrecmctrt.

Although not a requirement of the City Code, the Owncr shali provide and maintain eigbt (8)

rcside,lrtial dwelling units as affordable housing r¡nits. The Owner shall exccute a binding

instrunirent, in a form acceptable to the City, ensuriag that the I affo¡dable housing units-are

limit€d for use as affordable housing and comply with the affo¡dable housing criteria set forth in

Sections 9.5-4(4,5) and 9.5-266 of the City Code, and as more fully addressed in Section C.4.p.

of this Agrccment. Thc rønaining eighty-four (84) residential dwelling units will be rcdevcloped

as market-rate detached residential dwelling units. The Owner shall execute and record in the

publíc rçcords of Monroe County a Declaration of Covenants and Restrictions which shall be

appiicable to all residential dweliing r¡nits on thc Property and which shall require the residents

of alt residential dwelling units on the Propcrty to comply with the hurricane evact¡ation

requirements of Section 9.5-534(c) of the City Code.
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e. Structures. The redevelopment depicted on the Conceptual Site Plan, and

listed below, is approved by this Agrccrne,nt. Exhibit Cn incoqporated by reference herein, depicts

the building schsmatics for the residential dwelling units.

Dock master facility
and fi¡el station

Seawall, rna¡ginal docks, finger
92 reeidential dwelline units
Club house
Pool and pool restrooms
Pavcred pool deck and for:ntain
Obscrr¡ation deck
Pool
Sidcwalks rctaini¡u walls

Advanced Wastewater Treaùnent
Trash compactor
Mail kiosk

utiliries
Stormwater managûmcnt system

Gate

and

f. Commcrd¡l Floor .{,rca Approvcd Under This Agreonent.

Pu¡suant to City Coôe 9.5-124.3, the Owner is vested to reconstruct a total of elcven

thousand five hundred and threc (11,503) squåre feet of commercíal floor are.a ol non-resideotial

devolopme,lrt on the Property without being subject to nonresidential ROGO requirønents. Total

commercial floor area redevelopment on the Property approvcd by this Agrcerrent is two

thousand five huodred (2,500) squar€ feet, as depicted on the Conceptual Site Plan' This

commercial redweloprmeirt will be used as commercial rctail, low- and medium-intensity and

office uses, or any combination thereof, and wilt only be used as accessory uses to the residential

redevelopment of thc Propcrty, pu¡suant to the restrictions set fo¡th in Sebtion C,4,9., below'
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lhis Jeaves nine thousand three (9,003) square feet of vested conrmercial floot area rernaining

rmdevcloped. Any subsequently requested commercial floor area development approvals shall

r¡¡t exceed the ramaining 9,003 square feet of floor arca for which the Owner is vested, except æ

nay be allowed by the City Code.

g. Accessory Uses. Accessory uses, to be dcvelopcd as amer¡itiæ

ancitlary and subordinat€ to, and wítl which serve the residential redevelopmeût on the Property'

are for the exclusive use of Marlin Bay Yacht Club residents. Accessory uses Ûo be developed or

roilevclopcd on thc PropeÉy consist of the dockmastcr office, club house, activities room, pool

and pool pavilioq and private multifamily reaidcntial docking facitity. The Owner ard its

$rcçessorr¡ shall execute a binding instnrment, in a form acceptable to thc City, enswing the

c,xclusive use of the acËossory s¡1¡cturos as ame,nities to the resident mernbers of tbe Ma¡lin Bay

Yacht Club Homc Owncr Association. Residents shall bc rcquircd to show to the dockmastcr

¡noof of membcrship in the HomE Owner Association in order to be able to-use accê$sory uscs.

The Homc Ownor Association will maintain a llst of tesidents which will be providd to the

dockmastcr to verift membership in the Homeowncr Association for ptnposes of bcing able to

use the accessofy uses. Signage shall. be cracted to indicate ttrat accessory us¡Gs are for the

exclusive privare use of Marlin Bay Yacht Club residents. The wetslips in the docking facility

a¡e accessory to the upland residc,lrtial dwelling units and wíll not be open to the public, and also

will not be rented separate from the upland residential dwelling units or sold separate from the

upland residential dwclling units, but shall only serve thc residents of Marlin Bay Yacht Club,

and will not be operated as a corrlmercial marina. No liveaboards will be permitted in the

docking facility.
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S. Development Conditions. The following conditions, tenns, restrictions,

nd othet requirements have beeri determined by the City of Marathon to be necessary for the

¡ublic health, safety, and welfare of its citizens:

¡. Buitding Height. Buildings may be constructed to the maximr¡r¡t

leight as provided in thc Transitional Comprehensive Plan, or to thc maximum height allowed

urder the City's New Comprehensive Plan, whichevsr may be applicable at the time of building

permit application submittal.

b. Setbacks. The City acknowledges that there is no undistrubcd or

r¡raltcred shorelino on the Propcrty. Pr¡rsuant to City Code Sectiong.5'286, a tw€nty (20) foot

setback from the mean high water linc ("MHWL') shall be required for all princþl structures.

City Code Section g.5-28g establishes provisions for a timited arnount of non-enclosed detashcd

outdoor recreational accessory stn¡ctures that may be dwelopod within the shoreline setback.

Pursuant to City Code Sestion 9.5-281, both the MU and UR disticts require a minimum tcn

(10) foot side yard. sctback on one side properfy linc with a combined total of fifteen (15) fcÊt fof

both side yards. The UR district roquires a ten (10) foot front yard setback. The MU district

requircs a twø:ty five (25) foot Aont yard sctback. Pursuant to Section 9.5'523 of the City Code'

Orrncr may seek a ten ( I 0) foot variance to the front yard setback for the portion of the Property

adjacent to 39th Street. Owner may also seek to vacate the right-of-way for 39th StrÊet ptrsuant

to the City Code. Owner shall obtain either a variance or a vacation of the 39th Sreet right'of'

way as provided in the City Code, or shall comply u¡ith the applicable setbacks' With the

recordation of the 'Unity of Title', ínternal setbaclcs are not required other than for fire safety.
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c. Udlitles, Lighting end Slgnege. Utilities,lighting, and signage

$rall comply wirh all applicable requirenents of the City Code, inclr¡ding the waterfront ligþting

criteria in City Code Sectíon 9.5-395. The Owner shail install all utilities underground where

practicablo and shall scÌeen all utility facilitics. The Owner shall utilize shadcd light sources to

illuminate all signs, facades, buiidings, parking and loading areas, and shall arrange such ligbting

to eliminaæ glare to parcels lying outsidc the Froperty. No interrrittsnt or flashin8 lights or

ffashing signs shall be allowed. Thc oxisting fi¡el tar¡ks shall be rcplaced with in-ground tanla

meøting applioable DEP permitting oriteria eodified in Chapter 62'76l,Florida Administrative

Code.

d. Landscaphg; Tho owucr shall utilize best installation and

maintenance practices for landscaping throughout the Property, and shall guarantae one hrurdred

perceirt (100%) survival of all owncr-inst¿lled plants for one (l) year. Seventy pücerit (70%) of

all requird plants installed shall be Ftorida Keys native plants that arc suitablc for the sits

conditions and are a species typical of thc Middle Keys. The Owner shall ¡ernove all Category I

invasive exotrc plants on the Properfy. The Owner shall provide, whorc applicablø Class "A"

landscaping for all parking areas in accordânce with Section 9.5-361 of the City Code. The

Owner shall providc a Class "C" landscape bufferyard whffe the UR district abuts the MU

diskict on the west and south property lines.

e. Perkfng. The redevolopmcnt shall comply with the parking

criteria as required by Section 9.5-351 of the City Code. The Owner shall providc two (2)

parking spaccs per markot-rate residential dwclling unit, one and a half (1.5) parking spaccs pef

each onesedroom affordable housing unit and one and three quartors (1.'15) parking spaces per
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ach rrvo-bedroom affordable housing unit for a total of thirteen (13) parking spaces for the I

aifordable housing units, and ten (10) onsite guest parking spaces, No other parking spaces will

b providcd on the Property.

f. Offsite Street Improvements. Owncr shall provide the following

offsite skeet improvc,r¡cnts:

(i) To the portion of Louisa strcst be¡veen 37th aad 39th streets:

tle consûr¡ction and maintenance of sidewalks on both sides Louisa street; the installation and

r¡aiatena¡rce of traffic calming deviccs; landscaping 
on the side of Louisa Steet bordcring the

R'operty; and other improveine,nts'

(ii) Provided Owner is granted the vacatron of right-oÊway for

39th Sheet as set fofû in Ses'tion C.s.b. above, Owner agrees to reserve a utility easernent and

public sidewalk access to the waterfront in the area and shall provide adequate traffic circulatíon

and othcr features as agrecd by the City.

g. Intcrn¡I Infr$tructure. The undergfor¡nd infrastn¡cture, water

and sewer serving the rcsidential dwelling units shall be completed before a ccrtificate of

occupancy may be issuod for thc unit.

h. Fire Sefety. The Owner shall provide fire wclls and other zucb

fire protection facilitics as rcquired by the Life Safety Code administerod by thc City Fire

Department. Firo sprinklers will be installed in all 92 residential dwelling units, the club house,

and thc dockrnaster ofñce.
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i. open sprce Ratio. Pursuant to city code sections 9.5-343, 9.5'

262, and 9-5-267, a minimum of 2}o/o open space is requirc'd- The Owner will maintain a

rninimum of 2}o/o open space on the Property.

j. wnd Load. The owner shall constn¡ct all stn:ctures on the

hopcrty, including doors, windows, and cladding, to withstand the rnile per hour peak winds as

Eacified inthe Building Code.

k Energr Effichncy. The Owner shall constn¡ct all ¡esídential

skuctr¡res in c,onformancc with the speciñcations of the State of Florida Energy Efficiency Codc

for Building Constuctíon (State Energy Code).

l. Schemrtics. Al1 redweloped residential units constructed on the

property shall adhere to one of thc a¡chitectural styles and one of the reprcse'lrtative floor plans

depicted in the schematics in Attachment l, incorporated by reference hcrein.

m. Permits from other Reguletory Entities. other ageûcy permits

rnay be requircd as provided by applicable law prior to thc City's issua¡ce of building pcnnits

for redevclopmcnt of fhe Property. The Owner shall obtain all necessary permits from other

localn regional, State and federal regulatory entities and provide copies of each to the City within

a reasonable timc after such pcnnits arc issued. A log of the permits and approvals required for

the Project and the status of cach is incorporated herein as Exhibit C.

rL cornplience wlth tlR ¡nd MU Dfstrict Rcqulrcments. The

proposed redevelopmønt on the Property consists of 84 detachcd markct-rate residential dwelling

rmits and I affordable housing units, 2,500 squâre fect of commercial space which will constirute

an accessory use as provided in Section C.4.S.above, and a private residential multifamily
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ôcking facility which will constitute an accessory use exclusivcly for Marlin Bay residents as

povided in Section C.4.9 above. Any redevelopmc,nt on thc Property which is not a use that is

prmitted æ of right as provided in the City Code provisions applicable to the UR and MU land

t¡e districts will obtain applicable development approvals as provided under the City Code.

o. Stornw¡ter Mrnagement. The dovelopmeirt shall comply with

tle stormwatcr management criteria in City Code Section 9.5-293 and as approved by the

SFV/MD. Thc development will mcEt all applicable federal, state, regional, and local stormwater

nansgernent requirements, including any applicable requíremelrts pursuant to the National

Pollutant Dischargc Elimination Systcm (MDES) permit issued by the Ftorida Deparünent of

EnviroÍmcrital Protection for the City of Marathon in February 2005 prohibiting direct

dbcharges into Outstanding Florida Vy'aters.

p. Aflord¡ble Housing.

(Ð Owner shall provida eight (8) affordable housing units on thc

Ptoperty. Four (4) of these units shail be deed-reseicted to allow rcntal only by peñ¡olr¡ having

an a¡:nual income of no greater tban one hundred twenty perc€nt (120%) of tt¡e median income

of residents of Monroe Couoty, Florida, and four (a) of these units shall be deed-restricted to

only allow rental by or sale to persons having an annual income of no greater than one hundred

sixty perccnt (160%) of the modian income of residents of Mon¡oe County, Florida. Thcse deed

restricúions shall bc recorded i¡r thc public rccords of Monroe Counfy at thc timc of issuancp of

the certificates of occupancy for the affordable housing units and shall be ef[ective for fifty (50)

years from the date of recordation, and shall automatically renew for two (2) S}-year periods.

Owner will enter into an agreement witb the Middle Keys Community Land Trust (.MKCLT")
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q similar entity to perform income qualification evalu¿tion for renters of units on an annual

hsis and for p-urchasers of the tmits at the time of sale of a unit. Such agreernerrt must be

a¡proved by the City Attomey and executed by the parties prior to issuance of certificates of

occupancy for these units. The certificates of occupancy for these 8 affordable housing units

slall be obtaincd prior to or coûtsrnporancously with the ccrtificatcs of occuparrcy for tbc first

tventy-six (2ó) market rate rcsidential dwelling units constructed on the ProperÇ. In addition,

Onmer shall provide one of the following options for the provision of the ten (10) ofßite

afordable housing units in the City of Marathon:

(iÐ O¡rtion I: Within three (3) thrce months of the date of cxccr¡tion of

this Agreement, Owner shall enter into an agreøment with Jigs Ltd. ('îigs') to oonstn¡ct ten (10)

affbrdablc housing units on l¡t 6 of the propcrty located on thc corncr of 35th Strcct and Louisa

Sfect in the City of Marathon ("Jigs Parceln). Thesc l0 affordablc housing units shall b€

dciivercd by Owna according to the following delivcry schedule: (i) Certificates of occupaacy

for six (ó) units shali be obtaincd contemporaneorxly with the certificates of occupanry for the

next thirty-one (31) markct rate residential dwelling units constn¡cted on the Property; and (ü)

Crtificates of occupancy for the remaining four (a) units shall be obtained oontemporaneously

with the certificates of occupancy for the next eighteen (18) market rate residential dwelling

units constructed on the Property. These 10 affordable housing units shall be deed-restricted to

allow rental only by persons having an armuat income of no greater than one hundred twenty

percEnt (120o/o) of tho mcdian income of residents of Monroe County, Florida. Thcse dccd

restrictions shall be recorded in the public records of Monroe County at the timc of issua¡cc of

the certificates of occupancy for the affordable housing units and shail be effective for fifty (50)
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lears ûom the date of reco¡dation and sbalt automatically relrew for ¡¡'o (2) S0-year pcriods.

çvner will enter into an agrcement with the MKCLT or similar entity to perform income

S¡atifisation evaluation for renters of units on an annual basis and for purchasers of thc units at

tte time of sale of a unit. Such agreernent mu$t be approvcd by the City Attomey and cxcctltcd

by the parties prior to issuance of certificates of occupanry for these units. Of the affordablc

tnusing units used, eight (S) are from the applicant, three (3) are fron Jigs and the remaindcr of

tle allocations will be from thc City. lf, within thræ (3) months of thc date of execution of this

,Ag¡ee¡rren! if Ownor is unablo to reach such agrccment with Jigs Ltd., thcri Oumcr sball

inrrcdiately pursue Option II.

(iiÐ Øligg$: Owner shall work in cooperation with the City and the

ñ(iddlc Keys Commwiry Land Trust or similar ontity to locate and prrrchase within the City land

compalable in sizc to the Jigs Parcel, on which to consüuct 10 affordablc housing unis, whicb

shall be subjoct to thc íncome reshiction provisions and delivcry schodule set forth in Option I

above. fire City shall provide the residential ROGO allocations for the construct¡on of these l0

ulrits.

(iv) Option uL Id within eighteen (18) months of the date of oxccution

of this AgreEnrent, Owner is unable to perform Option t ot Option IL then Owner shall pay to the

Clty a sum of seven hundred fifty thousand dollars (S750,000) pursuant to the affordable housing

units deiivery schodule and deed restriction provisíons set forth in Option I, to be used for the

provision of affordablc/workforce housing within the City of Maratbon-
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q. Addldon¡I condidons by Mutual Agreement Nothing in this

Ágreørnent shall preclude the parties from applying additional conditions, by mutual written

oonsenÇ during the fi.nal permitting approval pÌocess-

ó. Public UtÍlities; Concurrency,Impact Fees. Thc following ide'ntifies the

prblic facilities that me roquired and that will service the development authorized by this

,{greemcnt; who shall provide thc facilities; what ncw facilities, if any, will bc constr¡stcd; and a

schedule fo assurE public facilities are available concurrent with the impacts of developmeirt.

rq Fotrble Wrter. Domestic potablc watcr is provided by the Florida

Keys Aqueduct AuthoritY.

b. Etec"trtc service. Elcctric sorvice is provided by Florida Køys

Electric Coopcrative.

c. Solld \il¡ste. Solid waste scñ¡ice is provided by Marathon

Garbage Service or its succcssors and assig¡s, as determinod by thc City Council.

d. Flrc Scrvice. Fire service is provided by the Marathon Fire

Departnent.

G. Concurrency. All public facilities identificd above are available as

of the date of tbis Agreerncnt, and capacíty for each is projected to be available concurrent with

the impaets of developme'lrt.

f. lV¡stcwrter. Wastewater treatment shali be provided by the

construction of a new advanccd wastewater teaûnent (*AÌWT'') plant approved by DEP. The

tcatment plant shall meet the AWT nutrient re,rroval standards as specified by DEP and shall be

completed before a certificatc of occupancy may be issucd for any unit. Thc Marlin Bay Yacht
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Club Ncighborhood Pla¡r attached as Exhibit D dcpicts the AWT plant. Owner agroÊs to

cooperate with the City and üe oumeq of the $opcrty on which the wætewatcr treatm,€nt plrnt

will bo locstËd rcgarding oxpansion of the aapúW of thc plant to c,nable it to teat rvaste$'atel

g€narafad by dovclopmcnt locatcd in thc ¡rea bounded by 35th Stect to the soutb" 42nd Stoct to

the north, tbc wostcrn sidc of U.S. 1 to thc cast, aüd Florida Bay to thc wost, in the City.

g. Public Recre¡fionrl faeilidcs Public resrçational facilities shall

be addressed tbrougb impact foee, if any.

h. Impact Fces. Any incrcascd impacæ on public facilitics cn public

se,lr¡ices amibr¡table to cach unit of the dwolopme,at, ånd the cost of capital improvcrncnts to

meet the ¡ssociated dcmand on st¡ch facilitias or s€rnicos, shalt bo assurod by pa¡anc,ltt to tbe

Cit¡ concrment with tbe issuance of the building pemrits for cach uni! of any applicable City

impact fees rcquircd by ordinance thcn in effect, æ wcll as by pa¡urent by the Owncr of any

applicablc utittty systan dwclopmcnt fees. Orn¡ner agr€es to pay i*fact fccs pursuant to aûy

applicabtc impact fec ordinances adoptod within oightecn (18) months of thc date of cxocution of

this Agrccmont. Any irnpact fees requircd to be paid by Oumcr prunræt to âûy suctr impact fee

ordinances rvill bc oftct by thc dollar a¡ror¡nt paid by Oqmer toward the provision of any

improvments which are tbe subject of said impact fec ordinances.

I Tr¡lle Study. P¡ior to issuancc of building pctmits for strucfiucs

on the Froperty, Ou¡ncr agrccs to conduct a Lcvcl Itr traffic study úo assess tbc project's vehiclc

traffi.c impacts on U.S. 1. If the Level III hafrc study demronshates that redevclopmcnt of the

Madin Bay Yacht Club will rcsult in Eaffic irnpacts ,bou" those gcncratcd by the dcvelopmønt
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peviously.existing on the Property, as previously documcnted, Ourûer will mitigate its fair share

dthe increascd uaflic impacts resulting from redevelopment of the Marlin Bay Yacht Club'

7. Reservatlons or Dedicadons of Land for Public Purposec. The partiæ

alticipatc that the Owner rnay reseûe or dedicate land forpublic purposes in connection with the

development authorized by this Agreernøtt, but are currently unawafe of the specifics of such

rae,nration(s) or dedication(s). Such reservations ot dcdications may includc, by way of

erample, easeme,trts necessary forthe provision of stormwatcr, utility, and wastewater services to

tlre Propcrty.

8. Äll Locel Permit¡ Approvcd or Nccdcd'

¡. Devclopment Approvrls. The following city deveiopmenl

approvaLs are needed for the dcveloprncot authorized by this AglcÚtncnt:

l.SitePt¡n.FinalsiteplanapprovatbytheCitybuilding

ofrcial, fire marshal, aod planning staff confirming complíance with this Agreemcnt and

applicable City Code requirements.

2.BuildingPcrmitg.Asofrightbuildingpermitswillbc

issucd, as providcd pursuant to the City Codc, for each residential dwellingunit as well as for the

club house, the pool facilities, the dockrnaster facility, pool pavilion, commercial floor area' and

other individual structures. An ovcrall site permit u'ill addross landscaping parking paths,

setback, open space and other associated items.

b. Roview. No fi¡rther review or discretiona¡y review will be

required by the City, it being agreed that the developmcnt, as depicted on the approved

Concçtual Site Plan attached hereto, requires only the above development approvals so long as
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tle final sitc plan substsntialty complies wittr the Conceptual Site Plan approved under this

: greernørt. However, any development of commercial space exceeding 2,500 square feet may

rquire a conditional use permit as provided under the City Code. Any private multifamily

nsídential docking facility redevelopment which does not meet the definition of accessory use

i¡ Section. 9.S4(A-Z) of the City Code may be required to obtain a conditional use permit as

povided under the City Code. If a conditional use permit is requircd rmder the City Code for the

d*elopment of affordable housing units on the Propetfy, the conditional use permit application

a¡6 building permit applicatíon tbr such units may be concurrørtþ submitted urd revíewcd.

c. compllrnce. Nothing in this Agreement shall bc deerned to

obviatc the Owner's compliancc with tcrms and provisions of cach zuch idcntificd approval'

d. completeness. The parties acknowlcdgc that the owner has

submitted all infomration ncccssary for review under the City Code.

g, Muhpl Cooperaüon. The City agrses to coope,ÍBte with the Owncr in a

tirnely manntr in providing andlor granting all permits, licenses, approvals, or consents

necessary or appropriate to fully implemcnt this Agrccmsnt. The city and the o\¡¡rter a8!ce to

cooperate fully with and assist each othcr in thc perfomrance of the provisions of this

Agteement.

10. Development to Cornply with Pernlt¡ and City Comprehenslve Phn

and Codc provislons. The development dcscribed in and authorized by this Agreeme'nt shall

be constn¡cted in accordance with all specified permit conditions, and in accordancc with all

ap,plicable provisions of the Transitional Comprehensive Plan and City Code, or the Cify's Ncw

Comprehensive plan, as applicable. No certifioate of ocorpancy for an individual buitding shall
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b issued until the City approves all plans for that building and the Owner has complied with all

onditions in tbe permit issued by the City and other regulatory entities for that building'

tl. Finding of Conslrtency. The City of Ma¡athon finds that the

ôvelopment authorizd hercin ís consistent with the Transitional Comprehørsive Plan and Land

Development Ragulations, and with the City's Ncw Comprehefisive Plan, as applicable'

L2, Compllance with Permlts, Ternrs, Conditlons, ¡nd Reedctlons not

Iüentiftod Hcrcl¡. The failurc of this Apeene.rt to address a particular pennit requirernent'

onditior\ term, of restriction shall not relieve the owner of thc necessity of cornpþing with the

lans governing said pennitting requirements, conditions, tefins, or restrictions'

13. GovemingL¡ws'

a. controlllng Rcgulations. For thc duration of this Agreemcnt all

approved developmcnt on thc Property shall comply with and bc controlled by this Agcement

and by the provisions of the compreûrensivc Plan and city code or the city's New

Comprche,lrsive Flan, as applicable. The parties do not anticþate thc applicaûon of subsequently

adoptcd laws and policies to the Property exccpt as expressly providcd in this Agreernent'

b. subsequcntly Adopted Law¡ rnd Poticles. Pursuant to sestion

163.3233, Florida Statutos (2004), the City may apply subsoquently adopted laws and policies to

the property onty if tho City holds a public hearing and de-tcrmincs that: (a) ths ncw laws and

policies are not in confiict with the laws and policics goveming the Agreement and do not

prevent development of the land uses, intensitíes, or densitíes set forth in this Agreement; (b) the

new laws and policies are essential to the public health, safcty, or welfare, and the city expressly

states tlrat they appty to the development that is subject to this Agreemørt; (c) the local
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gùvernmcnt demonstrates that substantial changes have occurred in pertinent conditions cxisting

d the time of approval of this Agreemcnt; or (d) the Agrcernent is bascd on zubstantiaþ

iøccrrate infonnation supplied by the Owncr. Redevelopment of thc Property sh¿ll not be

sbject to any moratoria or other restrietions on redevelopment, including (he redevelopment of

eristing rnobile home parks, which may be establishod or otherwise imposed in any manner or at

any time by the City. Nothing in this Agreernent shatl prohibit thc parties from mutually agreeing

to apply subsequcntly adopted laws to the Property.

c. . $tlte or Fedgrd L¡ws. If St¿te or federal laws en¿ctcd afrer the

efcctive date of this Agreement precluda any party's compliancc with tbe terms of this

Agreoment, this Agreømcnt shall be modified as is necessary to comply with the relevant state or

ferlerat laws. tlowcver, this Agree,nrent shall not bc constn¡cd to waive or abrogate any righs

tlrat may v€ßt pt¡rsuant to commofi or statutory law.

14. Annendmentg Rencwdo Rcvocrdon end Termin¿don. Tïis Ag¡eernent

rnry bo amended renewed, or tcrminated ¿s follows:

r. Amandncnts. As provided in Section 163.3237, Florida Statutes

(2004),this Agreernent may be a¡ne,nded by mutual conse¡rt of the parties to this Agrecment or

by their succ€ssors in irrtcrest; a¡ instrr¡ment in writing signcd by the parties or their successo¡s

shall accomplish an amsndmsnt rmder this pmvision.

b. Renewrl. As províded in section 163.3?29, Florida st¿tutes

(2004), this Agreeme,nt may be rsnewed by the mutual consent of the parties, subject to the

following public hearing requircments in Section 163.3225, Florida Statutes (20Oa): the City

shall conduct at least two (2) public hearings, one of which may be held by the local planning
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alency at the option of the City. Notice of intent to consider renewal of the Agreernent shall be

dvertised approximately seven (7) days before each public hearing in a newspaper of general

ci¡culation and readership in Monroe Count¡r, Florida, and shall be mailod to all affected

pop€rty owners before the first public hearing. The day, time, and place at which the second

prblic hearing will be hcld shall be announccd at thc first public hcaring. Tlc notice shall

sleciry the location of the land subject to the Agreement, the dcvclopmctrt uses on the Property,

tüe population densities, and the building intensities and height and shall speci& a place where a

copy of the Agrecment can be obtained.

c. Terninadon by Owncr. This Agreament may be terminated by

tlp Owncr or their successods) in interest following a brcach of this Agrccment, upon written

notice to the City as providod in this Agreernent.

d. Revoc¡tlon by Clty. Pursuant to Section 163.3235, Florida

Shtutes (2004), this Agreement may be revoked by the City if the City finds, on the basis of

competcnt substantial evidence, that there has been a failure to comply with thc ternrs of this

Agroement.

e. lermin¡tion by Mutuel Consent This Agrcernent may be

te¡minated by mutual consent of thc parties.

15. Breach of Àgreement rnd Cure Provlslons.

a'. 'Written Notice on the Owner. If the City concludes thsre has

been a material breach of this Agreement, prior to revoking this Agreernent the City shall serve

written notice on the Owner, identi$ing the tenn or condition the City contends has been

materially breached and providing the Owncr ninety (90) days from the date of receipt of the
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rotice to cure the breach or negotiate an amendment to the Agreement. Each of the following

€rents, unless caused by fire, storm, flood, other Act of God, or events beyond the control of the

Ovrner, shall be considerd a material breach of this Agreement: (a) failure to comply with the

povisiors of this Agreemcnt; or (b) failr¡re to comply with terrrs and conditions of permits

isued by the City of Mæathon or other regulatory entity for the development authorized by this

,4groemart-

b. \Yrltten Noüce on the City.If the Owner concludes that there has

bocn a matorial breach in the terms and conditions of this Agroønomt, the Owncr shall scrvc

rrrittcn notioe on the City, identifting thc tcrm or condition the Owner contends has bcen

rnaterially breached and providing the City ttrfuty (30) days from the datc of receipt of ths notice

to cure the breach. The following wents, unless caused by ñrs, storm, flood, other Act of God,

or evcnts beyond the conhol of the City, shall be considered a material b'reach ofthis Agreeme,nt:

(a) failurc to comply with the provisions of this Agreemenf or (b) failure to timely proccss any

application for site plan approval or other development approval required to be iszued by the

City for the development authorized by this Agreement.

c. Opüon ûo Termln¡te. If a material broach of this Agreernent

occurs and is not cured within the time periods provided above, the party that provided notice of

breach may olcct to termi¡atc this Agrocmcnt or may seek to enforce this Agreonent as providcd

hercin.

d. W¡iver of Brc¡ch. If either party waives a material breach in this

Agreerneirt by the other party, such a waiver shall not be deemed a waiver of any subsequent

breach.
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1ó. Notices. All notices, demands, requests, or replies provided for or

perrnitted by this Agtreement, including notification of a change of address, shall be in writing to

the addresseos identiñed below, and may be delivered by any one of the following methods: (a)

pøsonal delivery; ft) deposit with the United Statcs Postal Serr¡ics as certified or registered

mail, retum receipt reguested, postage prçpaid; or (c) dçosit with an overnigþt Êxprcss delivcry

se¡vice with a signed roceipt required, Noticc shall be effective upon rtceipt. Thc addresscs and

telephone numbers of the parties are ¿s follows:

TO THE OWNER:

Nathan Benson,
Managing Meirrber
c/o Eugeire Spano
194 Minorca Avc,nue
Coral Gables, Florida 33134

Witû ¡ copy by regular U.S. Mril to:

Douglas J. Rillstone, P.A.
Cathy M. Sellers
Broad and Cassel
215 South Monroe Street
Tallahassee, FL 32301
Telephonc: (E50) 68 1 -68 10

TO TIIE CITY:

Mike Puto, City Manager
CityofMarathon
1 0045-55 Overseas Highway
Marathor¡ Florida 33050
Telephone: (305) 7 43 -0033

Wlth a copy by regular U.S. M¡ll to:

John R. Herrin, Jr., Esquire
Stearns,'Weaver, Miller, Weisslcr, Aldatrefi & Sittcrson, P.A.
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Mr¡seum Tower, 150 West Flagler Strect

Miarni, Florida 33130
Telephone: (305) 789-3200

17. .dnnual Report On thc annivcrsary date of the Effective Date of this

Agreanent, the Owner shall provide to the City a re'port idelrtiffing: (a) the amount of

development authorized by this Agreement that has been completed; O) the arnount of

development authorized by this Ag¡eement that remains to be completed; and (c) any changes to

thc plan of develop,ment that have occr¡nçd drring the one (1) year period from the Effeotive

Date of this Agreement or from the datc of the læt annual re,port.

It. Enforcemcnt, In accordance with Scctíon 1633243, Florida Statutes

(2004), any party to this Agreeinent, any aggrieved or adverscly affected persoo as defined in

Section 163,3215(2), Florida Stafiites (2004), or the statc lurd planniug ag€ncy may file an

action for injunctive relief in the circuit court of Momoe Cowrty, Florida, to errforce the tcrms of

this Agrocurent or to challenge tåe compliancc of this Agreeme,lrt with the provisions of Sectío¡s

I 63.3220-1 63.3243, Florida Statutes (2 004).

tg. Bindlng Effect This Agreenent shall be binding upon tbc partie

hercto, their successors in interest, heirs, aSsigns, andpersonal representatives.

20. Assignment. This Agrecmerrt may not be assigned witbout the written

consent of the parties.

Zt. Drefting of Agreemcnt The parties acknowledgc that they jointly

participated in the drafting of this Agreement and that no tenn or provision of this Agreemøt

shall be construcd in favor of or against either parry based solely on the drafting of the

Agreement.

32



D¡o! 1¡tC73¡
U(r 23ãa P¡J 1?f,1

22. SeverabÍlify. In the event any provision, paragraph or section of this

Agreemcnt is defermined to be invalid or rmenforceable by a court of competørt jurisdiction"

¡uch deterr¡rination shall not affect the enforceability or thc validity of the remaining provisions

of this Agreement.

29. Applicable Law, This Agrecment was drafted and delivered in the State

of Florida and shail be construcd and enforced in accordance with the laws of the State of

Florida.

U. Litigadon; Attorney's Fecs; Venue; Weiver of Right to Jury Trial

In thc cvont of any litigation arising out of this Agrcøncrit b€tween tire City and Owner, thc

prwailing party shall be entitlod to recovcr all rcasonable eosts incuned with rcspect to s¡rch

litigation, including reasonable attorney's fees. This includes, but is not limitod to'

reimbursemcnt for such reasonable attorneys' fees and costs incurrod with respect to any

appellatg bankruptcy, post-judgmønt, or Fial proceedingS relatcd to this Agrærnent. Venue for

any legal procecding æising out of this Agrecmcnt shall bc in Monroe County, Florida. Thc

Bafties to this Agreeme,nt waivc the right to a jury trial in any litigation arising out of or initiatod

rurder this Agteøncnt.

25. Use of Singuler snd Plurrl Where the context requircs, thc singular

includes the plural, and thc plural includcs the singulu.

26. Duptlcate Orlginels; Counterparts. Thìs Agrccrnent may be executed

in any nr¡rnbcr of originals and in couûtcrparts, all of which evideircc one ag¡€Ement. OnIy one

original is rcquired to be produced for any purpose.
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27. Headings. The headings contained in this Agreement are for

tlentification purposes only and shall not be conshued to amend, mod^iff, or alter the te¡rns of

üre Agreemcnt.

2S. Entirety of Agreement This Agreemerit incorporatÊs or supersedes all

pior negotiations, correspondence, conversations, agreements, or understandings regarding the

nattors contaíned herein. The partics agree that therc are no commitments, agree,m€,ßts, or

rnderstandings concoming the subjects covered by this Agreeme,nt that are not containcd in or

rncorporated into this docr¡ment and, accordingly, no deviation from thc tcnns hcrcof shall bc

podicatcd upon any prior representations or agreemørts, whether written or ora1. This

Agreement contains the entire and cxclusive understanding and agreencent among the parties and

rnay not be modified in any manner except by an instnrment in writíng signed by the parties.

29. Recordíng; Effecdve Dete. ThE Owner shall record this Agreønent in

tle public records of Monroe County, Florida" within fourtcen (la) days aftcr thc datc of

cxccution of this Agrcemcnt. A copy of thc recorded Agrccnncnt showing thc date, page and

book where recorded shall bc submitted to tha statc land planning agency by hand delivery,

registered or certificd Unitod Stat€s mail, or by a delivery service that providcs a signed receipt

showing the date of delivery, within fourteen (14) days afrer the Agreement is recorded. The

Owner shall also nrolde a copy of tl¡e recorded Agreement to the City within the same time

period. This Aþernemt shall become effective thirty (30) days after the date it is received by the

statE land planning agency.

30. Date of Agr*-uoi The date of this Agreernent is the date the last party

signs and acknowledges this Agreement.
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IN TVITNESS WIIERBOF, the parties hereto, by their duly authorized representatives,

havc set their hands and seals on the dates below written.

Sandler at Greater Ma¡athon Bay, L.L.C.
a Florida liability company

ü Y7--'-
Date

STATE OF FT€RTÞ:* VrE6IÑI A
couNrY oF D*ÐE {lQrotxlrft B6C+f

on this . L, day of -'t^ l.{
Marathon Bay, L.L.C. who is 02005,

personally known to me or who produced
did/did not take an oath.

1 t\ e5
Date

CIENCY:

CITY

bcforc mc
Greater

as identiñcation, and who

,'1rA
Notary State of Large

My commission expires: .3ô-o(',

CITY OF

JOHN YOR

C

T

AS
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EXIrr4rSS Tg MARLIN BAY VACI{T CLUBpEVELOPMENT AGREEMENT

EXHIBIT A:

EXHIBTT B:

EXHIBIT C¡

ßXHIBIT D:

MARLIN BAY YACHT CLUB StrTE DATA SIIEET

MARLIN BAY YACHT CLUB SITE PLAN

PERMITS AND APPROVALS LOG

MARLTN BAY YACTIT CLUB NEIGHBORIIOOD PLAN

L
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MARLIN BAY YACHT CLUB SITE DATA SHEET
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MARLIN BAY YACTTT CLUB STTE PLAN
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EXHIBIT C
MARLIN BAY YACHT CLUB PERMITS AND APPROVALS LOG
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TARL¡X BAY YACHT CLUB
Pemil Log

CitY of Meräthon
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Florfula Kew Aouaûrct AuthofitY

Sorih Florile Waþr Milæemor{ Distrir*
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Dcperùnent of Envirolrmental Protection
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S¡ndbnGreatcr ffion Bav. LI-C
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EXHIBIT D
MARLTN BAY YACHT CLTJB NEIGHBORHOOD PLAN
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ATTACTIIVÍENTS INCORFORATED BY REFER.ENCE IN
MARLIN BAY YACHÎ CLUB DEVELOPMENT AGREEMENT

ATTACHME,NT I SCHT]MATIC T'OR RESIDENTIAL UNITS
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E)C{IBIT B

Marlin Bay Yacht Club Conceptual Site Plan
(see attached)



Marlin Bay Approved Site Plan
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ÐGIIBIT C

Legel Description of M¡rlln Bry Yacùt Ctub Property

tslock 6 Lots I Thru 5 & The N 100' OfThe S 430' Oflot 6 And Adjacent Filled Bay
Bottom Marathon Beach Sub Pb2-16 And Block ZLots I Thru ó Amended Plat Of Yacht
Basin Tracts Re # 00337010-000000.
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EXHIBIT D

Ma¡lin Bay Yacht Club Site Data Sheet
(sec attachcd)
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EXHIBIT E

Marlin Bay Yacht ClubNeighborhood Plan
(see attached)
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Attachment I

Schematic For Residential Dwelling Units
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