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City of Marathon Planning Commission
Monday October 19, 2020
9805 Overseas Hwy
City Hall Council Chambers
5:30 PM

Call To Order

Pledge Of Allegiance

Roll Call

Minutes

Quasi-Judicial Statement
Notice

Items For Public Hearing

Adjournment

5.

Quasi-Judicial Statement

Please be advised that some of the items on the agenda are quasi-judicial in nature. If you wish to
give testimony on any item please inform the Boards clerk by filling out an available sign up form.
An opportunity to speak will be made available after the applicant and staff have made their
presentations on each item. All testimony, including public testimony and evidence, will be made
under oath or affirmation. Additionally, all persons giving testimony may be subject to cross
examination. If you refuse either to be cross examined or to be sworn your testimony will not be
considered. The general public will not be allowed to cross examine witnesses, but they can ask the
Commission to ask questions on their behalf. Persons representing organizations must present
evidence of their authority to speak for the organization.

6. Notice

Presentations to the Commission are limited to three (3) minutes for each individual speaker and five
(5) minutes for the representatives of a designated group. Transfer of time between individuals and/or
groups is not permitted. To the greatest extent possible, presentations to the Commission shall be
limited to topics before the Commission for present or future consideration. Letters submitted to the
Commission prior to the meeting will not additionally be read into the record.

7. Items For Public Hearing

Item 1. An Appeal By Roger Bolon And Alexandria Wolff Of The Decision Of The City Of
Marathon Public Works Director To Issue A Permit To The Florida Keys Electric Cooperative,
Inc. To Move Electric Transmission Poles From The South Side Of Aviation Boulevard To The
North Side Of Aviation Boulevard From 8146 Aviation Boulevard To 109" Street, Gulf Then
Toward US 1 Ending 117 Feet North Of US 1 And 109" Street. Said Appeal Is Premised On A
Belief By The Parties That The City Violated City Code Section 26 (1)(A) And 337.401 F.S.

Page 1 of 130



Because The City Failed To Recognize The Potential Impact On Adjacent Property Owners,
Including Grandfathered Driveway Access Or Other Permitted Feature(s) In The City Right-Of-
Way As Recognized In City Code; And Subsequently Discovered Violation Of F.S. Chapter 333
Because The City Failed To Obtain FAA/DOT Approval Of The Permit Prior To It Being Issued
And Prior To Commencement Of The Work As Required By F.S. 333.03 And F.S. 333.025

(4)(5).

Item 2: An Appeal Of A Decision By The City Of Marathon, Florida In The Issuance Of Permit
P2020-0637 For A Single Family Residence For Property Located At Lot 26, Tropic Isle
Subdivision, Section A, Having Real Estate Number 00355417-002600; The Appellant’s Reason
For The Appeal Concern The City’s Land Development Regulations (LDRs), Chapter 100,
Article 1, Section 100.2, Chapter 102 Article 10 Section 102.46, Chapter 102 Article 14 Section
102.18, Chapter 103 Article 3, Chapter 107 Article 5, And Chapter 110 Article 3; Providing For
A Review Of This Administrative Decision By The Planning Commission Sitting As The City’s
Board Of Appeals Pursuant To Chapter 102 Article 17: And Providing For A Decision By The
Board.

Item 3. A Request For An Amendment Of A Conditional Use For A Plat And Site Plan
Approval As Submitted By G98 Development, LLC, For A Portion Of 11" Street Ocean, Which
Is Described As Being A Part Of Government Lot 1, Section 8, Township 66 South, Range 32
East, Marathon, Monroe County, Florida, Having Real Estate Numbers 00319960-000000 &
00319970-000000. Nearest Mile Marker 47.5.

Item 4: An Ordinance Of The City Of Marathon, Florida Approving The City’s “10-Year Water
Supply Facilities Work Plan” As Required By The State Department Of Economic Opportunity
Under Chapter 163, Part Il, F. S.; To Include Updated Water Demand Projections, Identify Alternative
And Traditional Water Supply Projects, And Describe Conservation And Reuse Activities Needed To
Meet The Projected Future Demands. Planning Tools Are Available On The District’s Website For
Your Use And District Staff Are Available To Provide Technical Assistance To Update The Work
Plan, Including Reviewing Draft Work Plans Prior To Formal Plan Amendment Submittal; Providing
For Severability; Providing For Repeal Of Conflicting Provisions; Providing For Transmittal Of This
Ordinance To The State Department Of Economic Opportunity; And Providing For An Effective Date
Upon The Approval Of This Ordinance By The State Department Of Economic Opportunity.
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City of Marathon
Planning Commission
Monday July 20, 2020

9805 Overseas Hwy
City Hall Council Chambers

MINUTES

Lynn Landry called the meeting of the Planning Commission to order on Monday July 20, 2020 via
Zoom at 5:30 pm.

In attendance: Planning Director George Garrett, Attorney Gaelan Jones, Admin Assistant Lorie
Mullins, and members of the public.

The speakers were sworn in or they had previously been sworn in via Zoom.
The Pledge of Allegiance was recited.
George Garrett congratulated Matt Sexton on the recent birth of his child.

The roll was called. Mike Cinque-present; Matt Sexton-present; Eugene Gilson-absent; Mike Leonard-
present; Lynn Landry-present.

Landry asked for approval of the last meeting minutes.
Leonard moved to approve. Sexton seconded. The roll was called. The minutes were approved 4-0.
The Quasi-Judicial Statement was read for the record.

Attorney Jones asked for any ex-parte communications. Sexton, Cinque, and Landry had conversations
with Noah Singh about the project and stated it would not affect their decisions.

The Notice was read into the record: Presentations to the Commission are limited to three (3) minutes for
each individual speaker and five (5) minutes for the representatives of a designated group. Transfer of time
between individuals and/or groups is not permitted. To the greatest extent possible, presentations to the
Commission shall be limited to topics before the Commission for present or future consideration. Letters
submitted to the Commission prior to the meeting will not additionally be read into the record.

Item 1: Consideration Of A Request Of The City Council Of The City Of Marathon, Florida By Knight’s Key
Investors, LLC And Knight’s Key Road, LLC For The Expansion Of An Existing Conditional Use Permit
(Resolution 2015-94) And Development Agreement (Resolution 2015-96), Pursuant To Chapter 102, Articles
13 8 Respectively Of The City Of Marathon Land Development Regulations (LDRs), Seeking The Addition
Of Ninety-six (96) Transient Residential Units (Hotel Rooms), Restaurant Space, And A Water Feature On An
Existing 199 Room Resort Facility With Restaurants, Spas, Retail Space, And Pools; With Existing Densities
Of Approximately 9.91 Transient Residential Units Per Acre; Located At 1 Knight’s Key Blvd; Which Is
Legally Described As Lot 1 And Part Of Lot 2 And Bay Bottom East Of And Adjacent To Government Lot 2,
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Section 8 And 17, Township 66 South, Range 32 East, Knights Key, Monroe County, Florida; Having Real
Estate Number 00101800-000000, Nearest Mile Marker 47; And Providing For An Effective Date.

Brian Shea presented the item with visual aids.

No comments or questions from the Commissioners.

Bart Smith presented the item on behalf of the applicant.

Landry questioned the status of the left-hand turn lane and the one-year sunset time frame.

Smith assured the commission that they would make every reasonable effort to try to get that done.
Shea stated that with the addition of 96 units FDOT may agree to the left-hand turn lane.

Leonard suggested a two-year time frame to be sure the lane is added.

Landry opened the meeting to public speakers.

Michelle Coldiron voiced her concerns with the incomplete landscaping and the employee parking outside the
resort.

Cinque added concerns about the wastewater capacity for Knight’s Key.

Lynn Landry moved to approve the item with the condition that the left turn lane installation run
concurrent with the development agreement and to pursue it with FDOT until they give an answer to
approve or disapprove.

Leonard seconded.
The roll was called. The item was approved 4-0.

Item 2: Consideration Of A Request By Seasons, Inc. (With Approval Of The Owner, Crystal Cove
Market Site, LLC) For A Conditional Use Permit And Development Agreement Pursuant To Chapter
102, Articles 8 And 13 Of The City Of Marathon Land Development Regulations (LDRs) Entitled
“Development Agreement” And “Conditional Use Permits” Respectively, Proposing The Development
Of Twenty-Six (26) Transient Residences (Two & Three Bedroom) And Eighteen (18) One-Bedroom
Hotel Style Transient Units With Amenities; Seeking To Sever The Connection With The Conditional
Use Permit And Development Agreement Identified In Resolutions 2019-55 And 2016-72 (Crystal Cove
Housing Partners, LP) In Favor Of The Project And Agreements Proposed Herein; For Property Located
At 881 50" Street, Gulf, Marathon, Florida, Which Is Legally Described As Lying Within Township
66S, Section 6, Range 32E; Key Vaca, Marathon, Florida; Having Real Estate Number 00327150-
000100. Nearest Mile Marker 50 (49.75).

George Garrett presented the item with visual aids.
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Leonard voiced concerns over the traffic study asking when it had been generated, and US1 ability to handle
the amount of traffic generated by the development.

Garrett reiterated that the US1 study was done in 2017 before Irma and is updated annually.
Barbara Mitchell presented them item on behalf of the applicant.

Leonard excused himself for a prior engagement, there was still a quorum.

Landry opened the meeting to public speakers.

Thomas Hill voiced concerns over traffic and safety on the residential street, and the barrier between the
project and his home.

Mitchell stated that the barrier will be a fence and shrubs, not just shrubs.

After a brief discussion regarding the exit onto 50" Street, and boat trailer parking, Landry made a motion to
approve the item with the condition that there be off site boat trailer parking for the project in perpetuity.

Sexton seconded.
The roll was called. The item was approved 3-0.
Motion to adjourn.

Landry adjourned the meeting at 7:01 p.m.

ATTEST:

Lynn Landry — Planning Commission Chairman

ATTEST:

Lorie Mullins-Administrative Assistant
City of Marathon Planning Department

Pursuant to Section 286.0105, Florida Statutes, if a person decides to appeal any decision made by the Planning Commission with respect to any matter
considered at such hearing or meeting, one will need a record of the proceedings and for such purpose that person may need to ensure that a verbatim record
of the proceedings is made; such record includes the testimony and evidence upon which the appeal is to be based.
ADA Assistance: Anyone needing special assistance at the Planning Commission Meeting due to disability should contact the City of Marathon at (305-)
743-0033 at least two days prior thereto.

(Please note that one or more Marathon City Council members may participate in the meeting.)
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PLANNING COMMISSION AGENDA TATEMENT

Date: October 19, 2020

To: Planning Commission

From: George Garrett, Planning Director

Subject: Appeal of Right-Of-Way Permit P2020-0785
BACKGROUND:

On or about June 23, 2020, the Florida Keys Electric Cooperative (FKEC) began removal of
power poles on the south side of Aviation Boulevard to be replaced by a roughly equivalent
number of power poles on the north side of Aviation Boulevard.

In the removal and replacement of approximately 120 power poles, all but two are now in place
and the subject of the present appeal (see also Monroe County Case # 20-CA-000117-M),
particularly those that would be placed near 9400 Aviation Boulevard, Appellant’s residence.

City Right-Of-Way — Aviation Boulevard & 109" Street, Gulf
Location

Approximate Area of Permit P2020-0785 Subject to Appeal

Area Subject to Permit P2020-0785

3 e i o
% | 3 : B : - Rl e
X s
. . City of Marathon, Florida A
. Official Map Product % 0 480 960 1,920 2,880 3840

Appeal of R-O-W PermitP2020-0785
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City Right-Of-Way — Aviation Boulevard & 109" Street, Gulf
Location

N =
S City of Marathon, Florida A\ i
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Appeal of R-O-W PermitP2020-0785

Appellant’s Counsel references in their appeal, the City’s ignorance of Chapter 337.401. The
City states that it has fully complied with Florida Statute 337 and in particularly 337.401 through
337.403 in the adoption of City Ordinance, Chapter 26, Article Il of the City’s Code of
Ordinances See Attachment 1.

The City, the City’s litigation Council, City attorney (Vernis & Bowling at the time), the FKEC,
and it’s attorney’s met agreeing that the FKEC would cease construction activity on the removal
and replacement of the power poles. These parties also agreed that the City would issue a permit
(Permit P2020-0785) to the FKEC for the poles, as a consideration to limiting further movement
in litigation (Case # 20-CA-000117-M). The City did not agree that a Permit was necessary
under Chapter 26, Article Il. However, issuance of a Permit thereby offered the Appellants an a
venue, other than the court, for appeal See Attachment 2.

ANALYSIS:

In review, Chapter 26, Article Il provides an exemption (Section 26.27) or general permit
(Section 26-30) for the . . . . the installation, maintenance and repair . . . “ of their facilities, « . .
. .except as provided for as provided in Section 26-30.”

Clearly, under Section 26-27, no Right of Way Permit is required of the FKEC. They were and
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are “installing” new power poles, as allowed.

Section 26-30 grants a General and Continuing Permit to public and private utilities “to perform
maintenance and emergency repairs as may be required to maintain their service, . . .
Exceptions to this section are applied in Subsections (1) through (7). None apply to the subject
of this appeal, except points (1) and (3) as repeated immediately below:

“(1) A formal permit will be required by a public or private utility without the payment of a fee when:

a. Installation or repair of a service will cause damage to an existing roadway or disrupt a
previously permitted or grandfathered driveway access or other permitted feature in the
City right-of-way.

b. In cases where an emergency repair causes damage to an existing roadway, an after-the-
fact permit will be issued the next business day (See Section 26-38).

*k*k

(3) A permit will not be required when a public or private utility will perform work in the City right-of-
way that will not cause damage to any City-owned or permitted feature within the right-of-way,
provided, however, that the City Manager or designee is duly noticed in writing by the public or
private utility that such work will be in progress and when completion is anticipated.”

*k%

In review of these subsections, the City indicates that the FKEC continues to qualify for a
complete exemption to the requirement for a permit under Section 26-27 for the following
reasons:

e No damage to City roadway or disruption of a previously permitted or grandfathered
driveway was contemplated and has not occurred as a result of the project.

e No damage to any City owned or permitted feature was contemplated to occur and has
not occurred as a result of the project to date.

Note, there are conflicts of language between Section 26-27 and 26-30. In this instance, Section
26-27 should control as the reference to Section 26-30 is only found in Section 26-27. The
conflict is in the following language which in 26-27 references an exemption for installations
(etc.), while Section 26-30 references maintenance and emergency repairs. Since 26-27 grants
the exception, the only reason for reviewing 26-30 is to make sure that there isn’t a Condition
there that would warrant a permit.

CONCLUSION:

The City of Marathon indicates that:

e Its Ordinances, particularly Chapter 26, Article Il complies with the requirements of
Chapter 337 F.S.

e That under Chapter 26, Article 1, a public utility is provided an exception to the need for
a permit in Chapter 26-27 or is granted a General and Continuing Permit under Section
26-30 to install, repair, and maintain its utilities within the City’s Rights-of-Way.

RECOMMENDATION

Page 8 of 130



Based on the conclusions identified immediately above, the Planning Commission should deny
the Appeal brought by Roger Bolon and Alexandria Wolff determining that:

e The City was not required to issue Permit P2020-0785.

e That Public and Private Utilities are allowed to install, repair and maintain their facilities
under Section 26-27 and 26-30 without a City Right-Of-Way Permit, so long as relevant
subsections of Section 26-20 do not apply.
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ATTACHMENT 1
Chapter 26, Article 11
Public Right-Of-Way Use Permit
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ARTICLE II. - PUBLIC RIGHT-OF-WAY USE PERMIT
Sec. 26-25. - Purpose and intent.

The purpose and intent of this Article is to provide standards and procedures and a fee schedule for
permitting the use of City public rights-of-way in order to preserve the function of each street and
highway; provide for smooth, logical traffic flow patterns, require the application and safe standards,
procedures and principles, provide for environmental compatibility, provide for stormwater management,
and provide for technical standards and specifications.

(Code 1999, § 16-17)

Sec. 26-26. - Permit required.

City public right-of-way use permits shall be required for all roads and streets to be constructed or
improved in existing rights-of-way; and all roads and streets which are to be dedicated to the City; all
construction or installation or maintenance of any public or private utility as provided for in Section 26-30;
and any structure, driveway, culvert, pavement or object in the right-of-way or easement, other than those
constructed or maintained by the City, within rights-of-way of the City road system as defined in Fla. Stat.
§ 334.03. Construction or installation within City-owned canals and City-owned waterways will likewise
require a permit. A permit from the Florida Department of Transportation is required for the construction of
accessways to or construction with the rights-of-way of any part of the State highway system as defined
in Fla. Stat. § 334.03.

(Code 1999, § 16-18)

Sec. 26-27. - Exemptions.

No right-of-way use permit shall be required for the following:

(1) Construction of public or private utilities in subdivisions in accordance with engineering
drawings and specifications approved by the City and prepared in accordance with the land
development regulations where such construction will be completed prior to acceptance of
roads by the City;

(2) The installation, maintenance and repair of physical plant by public or private utilities except as
provided for in Section 26-30.

(Code 1999, § 16-19)

Sec. 26-28. - Permit review by City.

The City Council hereby authorizes and empowers the City Manager or designee to receive and
review permit applications, collect fees and issue permits in a timely manner allowing the permittee to
enter onto the public rights-of-way within the City road system to perform specified construction or
installation. No work may be performed in City rights-of-way or easements, except as noted in Sections
26-27, 26-30 and 26-38. Until plans have been submitted in conformance with Section 26-31 and a City
public right-of-way use permit has been issued by the City Manager or designee.

(Code 1999, § 16-20)

Sec. 26-29. - Definitions.
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The following words, terms and phrases, when used in this Article, shall have the meanings ascribed
to them in this section, except where the context clearly indicates a different meaning:

Arterial road means a road carrying a higher volume of traffic than a local or collector road, which is
used primarily for traffic traveling a considerable distance and as otherwise defined in Fla. Stat. §
334.03(15). An arterial road is generally continuous and is used as a main traffic artery.

Collector road means a road which carries traffic from local roads to major thoroughfares and
includes the principal entrance roads of a residential subdivision and as otherwise defined in Fla. Stat. §
334.03(16).

Governmental orsubgovernmental agencies means the State of Florida and its various agencies and
departments, the United States of America and its various agencies and departments, political
subdivisions of the State of Florida, including Counties, incorporated Municipalities of the State of Florida,
drainage Districts, and such taxing Districts and special agencies and bodies as are created by County
ordinances, City ordinances, Florida Statutes or by special act of the legislature, and as otherwise defined
in Fla. Stat. § 334.03(3).

Local road means a road designed and maintained primarily to provide access to abutting property,
and as otherwise defined in Fla. Stat. § 334.03(17). A local road is of limited continuity and not for through
traffic.

Permit means the written permission of the City Council through the office of the City Manager or
designee to enter onto the public rights-of-way within the City road system to perform the construction or
installation as specified in that instrument.

Permittee means any individual, firm, association, syndicate, copartnership, corporation, trust or any
other legal unit commencing proceedings under this Article or obtaining a permit as provided herein to
effect construction within the public rights-of-way of the City.

Public or private utility means and includes any pipeline, gas, electric, heat, water, oil, sewer,
telephone, telegraph, radio, cable television, transportation, communication or other system by
whomsoever owned and operated for public use, including but not limited to the Florida Keys Aqueduct
Authority, Southern Bell, the Florida Keys Electric Cooperative Association, Inc. and/or their successors,
affiliates, subsidiaries or assigns (See Fla. Stat. § 876.37).

Public rights-of-way means land that is dedicated or deeded to (or is now used or will be used by)
the City as a road, street, alley, walkway, drainage facility, access for ingress and egress, or for other
purposes, including those rights-of-way which by virtue of bilateral agreements between the City and the
County are subject to the jurisdiction and control of the County Public Works Department; and those State
secondary roads for which maintenance has been assigned to and accepted by the County and as
otherwise provided for in Fla. Stat. § 335.04. Until such time as the City Council accepts ownership and
responsibility for the maintenance of a right-of-way, it shall not be considered part of the public rights-of-
way for the purposes of this Article.

Road means as defined in Fla. Stat. § 334.03(7).
(Code 1999, § 16-21)

Sec. 26-30. - Public and private utility; special provisions and general permits.

All public and private utilities, as defined in Section 26-29, are hereby granted a general and
continuing permit to perform maintenance and emergency repairs as may be required to maintain their
service, without the issuance of a formal permit or the payment of a fee, except as provided for in
Subsection (1) of this section, and subject, however, to the notice requirements of Subsection (3) of this
section.

(1) A formal permit will be required by a public or private utility without the payment of a fee when:

Page 12 of 130



(@)

(©)

(4)

()

(6)

(7)

a. Installation or repair of a service will cause damage to an existing roadway or disrupt a
previously permitted or grandfathered driveway access or other permitted feature in the
City right-of-way.

b. In cases where an emergency repair causes damage to an existing roadway, an after-the-
fact permit will be issued the next business day (See Section 26-38).

Any work other than installation of a wooden or concrete pole and overhead wires that a utility
proposes to accomplish in the City right-of-way that will be accomplished within six (6) feet of an
existing roadway or any other previously permitted features within the City right-of-way will be
brought to the attention of the City Manager or designee, for a determination as to possible
effect on the roadway or other permitted features and whether the issuance of a permit is
required.

A permit will not be required when a public or private utility will perform work in the City right-of-
way that will not cause damage to any City-owned or permitted feature within the right-of-way,
provided, however, that the City Manager or designee is duly noticed in writing by the public or
private utility that such work will be in progress and when completion is anticipated.

Request for permits as prescribed by Subsection (1) of this section with the exception of an
emergency repair permit (see Subsection (5) of this section) will be as prescribed by the Section
26-31 application procedures. No fee will be required. Insurance and bonding requirements as
outlined in Section 26-32 are waived for a public or private utility; however, a subcontractor for a
public or private utility shall be required to obtain such insurance and bonding, and the public or
private utility shall submit evidence of such insurance and bonding to the City Manager or
designee prior to the commencement of work by a subcontractor.

Emergency repair of a utility as prescribed by Subsection (1)b of this section may be
accomplished immediately and a permit request in a written form outlining the type of work to be
done, and the location may be obtained the next business day from the City Manager or
designee.

It is not the intent of this section to restrict a public or private utility in any way from performing
their service to the public as required and regulated by the public service commission or
applicable law.

Construction standards and specifications as outlined in Section 26-35 hereof shall be
incorporated into all work accomplished for a public or private utility by its own personnel or
contracted out to City or State licensed contractors. A concrete slab is not required when
repairing roadways; however, the utility will assure and certify to the City that the base being
installed as a result of excavation within a right-of-way conforms to City standards and has been
compacted to a density not less than 98 percent of density as determined by the AASHTO test
method T-180.

(Code 1999, § 16-21.1)

Sec. 26-31. - Application procedures.

(@ All applications for City public right-of-way use permits, accompanied by the appropriate fee, and
including four (4) sketches, plans or drawings of the proposed construction or alteration, shall be
submitted to the City Manager or designee. All construction within City public rights-of-way shall
conform to and meet the technical specifications of the City and/or land development regulations, as
applicable. Applications for access to or construction within State road rights-of-way shall be
submitted to the Florida Department of Transportation.

(b)  All applications for City public right-of-way use permits submitted by the owner or permittee, his
engineers or legal representative, shall contain the following:
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(1) Name, address, including zip code, and telephone number of the owner and permittee, and his
or their engineers.

(2) Name, address, including zip code, and telephone number of the applicant's authorized agent
for permit application coordination, together with proof of authorization.

(3) General description of the proposed project, its purpose and intended use, including a
description of the nature and type of construction; composition, etc.; date when the activity is
proposed to commence and approximate date when the proposed activity will be completed:;
including legal description, or street address and approximate nearest mile marker and key; and
an explanation or detailing of any additional information reasonably required by the City
Manager or designee, including, as applicable, survey drawings, aerial photographs,
topographic maps, soil percolation test, etc.

(4) Four (4) copies of sketches, plans or drawings of the proposed construction or alterations
showing project location; location within the right-of-way; and typical cross-sections of
topographical and drainage details showing existing utilities, underdrains, culverts, headwalls,
driveways or any other existing structures, if affected by the activity, together with all proposed
structures, modifications and activities when deemed necessary by the City Manager or
designee. All drainage structures shall be constructed in accordance with the County technical
specifications of the City and applicable land development regulations. The drawings shall be
drawn to scale, or otherwise prepared so as to reasonably depict the activity and shall show a
north arrow for orientation.

(Code 1999, § 16-22)

Sec. 26-32. - Insurance and bonding.

(@)

(b)

Insurance. Unless specifically waived by the City Council or the City Manager or designee, the
permit shall not be effective for any purpose whatsoever until the applicant, or his designated
representative, delivers to the City Manager or designee a certificate of general liability insurance
and automobile liability insurance with combined single limits of liability of not less than $300,000.00
for bodily injury and property damage coverage equal to or in excess of the following limits:
$300,000.00 (combined single limit for property damage and/or bodily injury). The certificate of
insurance shall name the City as an additional insured, shall be effective for all periods of work
covered by this use permit, and shall be in a form acceptable to the City Manager or designee. A
statement of insurance from a self-insured entity may be accepted as a substitute.

Bonding. An executed right-of-way bond or other form of surety acceptable to the City Manager or
designee may, at the discretion of the City Manager or designee, be required in an amount equal to
110 percent of the estimated cost of construction. Said bond shall be in effect for a period of not less
than 30 days and not more than 90 days after final inspection and acceptance of work by the City
Manager or designee. A letter guaranteeing performance of work may be deemed acceptable in lieu
of a bond. All restoration shall leave the right-of-way or easement in a condition which is as good or
better than that which existed prior to construction.

(Code 1999, § 16-23)

Sec. 26-33. - Responsibilities of permittee during construction or repair work.

(@)

Where any City road or right-of-way is damaged or impaired in any way because of construction,
installation, inspection or repair work by any permittee pursuant to this Article, the permittee shall, at
his own expense, promptly restore the road or right-of-way as nearly as possible to its original
condition before such damage. If the permittee fails to make such restoration, the City is authorized
to do so and charge the cost thereof against the permittee in accordance with general provisions of
law.
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(b) The applicant shall declare that all existing aerial and underground utilities will be located and the
appropriate utilities notified of the proposed work.

(c) The applicant receiving a permit shall make all necessary provisions for the accommodation and
convenience of traffic and shall take such safety measures, including the placing and display of
caution signs and signals as required by applicable provisions of the current edition of the Florida
Department of Transportation Manual on Uniform Traffic Control Devices for Streets and Highways.
The applicant shall further prevent obstructions or conditions which are or may become dangerous to
the traveling public. The authority to temporarily close off a street or easement in its entirety rests
entirely with the City Council.

(d) The applicant shall notify, in writing, the Sheriff's Department and the concerned ambulance and fire
districts prior to any street closing when approved by the City Council.

(e) Fire hydrants shall be left accessible at all times.
(H  All permitted work will be subject to inspection by the City Manager or designee.

(g) Existing utility service shall not be disrupted without specific authority of the concerned utility and
public notification by newspapers or the airways, that the disruption will occur. Repairs determined to
be of an emergency nature are not subject to the notification procedure.

(Code 1999, § 16-24)

Sec. 26-34. - Access driveways.

(&) Request to install single-family residential driveway accesses shall be submitted indicating the street
address, lot and block number, a description of the nature of the construction (size), and the amount
of intrusion into the City right-of-way. No insurance or bonding is required.

(b)  Access driveways onto rights-of-way shall be limited to the least possible number required to
adequately serve the intended use and shall conform to all applicable traffic safety standards. Prior
to installation within City rights-of-way, the application shall be reviewed by the City Manager or
designee regarding any effects on sidewalks, ditches, swales, curbs or other facilities located within
rights-of-way or easements. Once a permit is issued, all construction and improvements shall be
subject to inspection by the City Manager or designee.

(Code 1999, § 16-25)

Sec. 26-35. - Construction standards and specifications.

All construction, repairs and/or restorations within City public rights-of-way and easements shall
conform to the City's technical specifications and applicable land development regulations.

(Code 1999, § 16-26)

Sec. 26-36. - Fees.

(@) The City Council hereby establishes reasonable application and permit fees to be charged by the
City Manager or designee for activities permitted hereunder.

(b) The following fee schedule shall be applied to all construction or installation upon or within the
public rights-of-way, except in the following instances:

(1) Where the construction performed is for the benefit of a governmental or subgovernmental
agency and applicable fees are specifically waived on an individual project-by-project basis by
the City Manager or designee;
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(2) Where the permittee is under contract to deliver the constructed project over to a governmental
agency upon completion of the project and the City Manager or designee has waived applicable

fees for such project consistent with Subsection (b)(1) of this section;

(3) Work performed by a public or private utility as outlined in Section 26-30.

(c) The permit fees designated hereinafter shall be payable upon issuance of the construction permit in
an amount determined by the City Manager or designee pursuant to Subsection (d) of this section. In

the event a construction permit is denied, only the application fee shall be payable.

(d) The City Manager or designee shall charge and collect fees for the items and rates listed in the

amount established by resolution.

(1) Application fee. A nonrefundable processing fee shall accompany all City public right-of-way
use permit applications. If the permit application is approved, the application fee will be applied

to the permit fees as detailed under Subsection (d)(2) of this section.

(2) Permit fees. Fees for public works construction, under permit issued by the City Manager or
designee, in canal, road and street rights-of-way and easements that are maintained by the City

shall be as established by resolution.

(3) Penalty fees.

a. When work for which permit is required is commenced prior to obtaining a permit, a penalty
fee will be imposed. If the applicant can show that failure to apply for a permit is based on
a good faith belief that the construction is not affecting the City right-of-way, the penalty fee
may be waived at the discretion of the City Manager or designee, provided, however, that

violators promptly apply for a permit and pay all applicable fees.

b. The payment of such penalty fee shall not relieve any person, firm or corporation from fully
complying with all of the requirements of all applicable regulations and codes, nor shall it

relieve them from being subject to any of the penalties therein.
(Code 1999, § 16-27)

Sec. 26-37. - Relocation upon notice by City.

All permission granted for construction under this Article does not constitute and shall not be
construed as permitting a permanent installation within any public right-of-way. Any facility permitted
within the public right-of-way shall be relocated or reconstructed by the owner at his sole cost and

expense when in irreconcilable conflict with any construction, reconstruction, or any project performed by
the City or its authorized representative, which is deemed to be in the interest of the general public within

30 days of the request. It shall be the responsibility of the City Manager or designee to provide notice to
the affected permittees at the earliest possible time prior thereto of any such conflicts, whether actual,

possible or planned. Where the owner requests additional time up to a maximum of 180 days, this may be
granted by the office of the City Manager or designee upon receipt of a letter stating adequate grounds to
support the owner's position that additional time is necessary to complete the relocation. If the extension

of time requested by the owner is denied by the City Manager or designee or an extension in excess of
180 days is desired by the owner, the owner may appeal to the City Council by written request; and the

time for relocation shall be stayed while the appeal is pending. Where the City has requested a relocation,

permits will be required to approve the new sites of the utility facility, but permit fees shall be waived.
Utility placements and relocations shall be governed by the prescriptions of applicable law.

(Code 1999, § 16-28)

Sec. 26-38. - Emergency repairs.
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In the event of an emergency requiring repairs by utility companies to some portion of their facilities,
nothing in this Article shall be deemed to prohibit the making of such repairs, however, emergency repairs
shall be reported to the City Manager or designee the next business day as provided for in Section 26-30
hereof. Traffic safety measures must be implemented by the utility. Work performed as a result of such
emergency repairs may continue pending the granting of an after-the-fact permit.

(Code 1999, § 16-29)

Sec. 26-39. - Appeals.

Any party claiming to be aggrieved by a decision of the City Manager or designee may appeal to the
City Council by filing a written notice of appeal with the City Manager or designee within 30 days of the
date of denial.

(Code 1999, § 16-30)

Sec. 26-40. - Time limits.

(a) Within seven (7) days after receipt of an application for a permit under this Article, the City Manager
or designee shall review the application and shall request submittal of any additional information the
City Manager or designee is permitted by law to require. If the applicant believes any request for
additional information is not authorized by law or rule, the applicant may file an appeal to the City
Council pursuant to Section 26-39. Within 15 days after receipt of such additional information, the
director shall review it and may request only that information needed to clarify such additional
information or to answer new questions raised by or directly related to such additional information. If
the applicant believes the request of the City Manager or designee for such additional information is
not authorized by law or rule, the City Manager or designee, at the applicant's request, shall proceed
to process the permit application. Permits shall be approved or denied within 30 days after receipt of
the original application, the last item of timely requested additional material, or the applicant's written
request to begin processing the permit application. If the application is not approved or denied in
writing within 30 days, it shall be deemed approved. Applications for permits may be denied solely on
the basis of actual and irreconcilable conflict of the proposed work with City technical specifications
or land development regulations. Any denial of an application must state the specific basis upon
which the denial is based. The permit shall be considered valid for six (6) months beginning on the
date of issuance unless the commencement date shall be beyond such time. If work does not
commence by the end of this period, the permit shall be considered void and reapplication will be
necessary. Work must be completed by the completion date indicated on the application unless the
permit is extended upon request to the City Manager or designee with an explanation of the basis for
such request.

(b) A request may be made to the City Manager or designee with the filing of an application for
expedited review and processing; and provided that all information required as described in
Subsection (a) of this section is submitted with said application, the director shall make a reasonable
effort to review and process the same within five (5) days after receipt.

(Code 1999, § 16-31)

Sec. 26-41. - Restoration and penalty.

No person shall use City rights-of-way or easements for any purpose for which a permit is required
by this Article without first obtaining a permit therefor unless said use is existing upon the effective date of
the ordinance from which this section is derived or unless otherwise authorized by law. In the event City
rights-of-way or easements are used and/or construction takes place without a permit, upon written notice
by the City Manager or designee, the person shall apply for an after-the-fact permit and pay all fees and
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penalties therefor and shall restore the area to its original condition and cease any nonpermitted use
except as noted in Section 26-36(3).

(Code 1999, § 16-32)

Secs. 26-42—26-70. - Reserved.
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ATTACHMENT 2
Bolon / Wolff Appeal Documentation
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"-.ﬁ,':h CiTy OF Office Use Only

: MA R ATH ON s FLORIDA Recv'd; By:

=~

w7 Planning Department App #:

9805 Overseas Hwy, Marathon, FI. 33050 :

S

Phone (305) 743-0033  www.ci.marathon.fl.us Meeting Date:

Appeal Application 2017
FEE: $1,500.00. The fee is payable upon application submittal.
*Any additional meeting with mailed & published notice will be charged additional $1,500.00

Please check: @ Administrative Appeal O Planning Commission Appeal
Applicant Name: Roger Bolon and Alexandria Wolff
Mailing Address: 9400 Aviation Blvd, Marathon, FL 33050

Phone Number: (305) 743-7653 Phone (Alt):
Email: roger@bbolon.com

Agent Name: Ronald |. Strauss, Esq.
Mailing Address: 9196 Overseas Highway
Phone Number: ~ (305) 743-9073 Phone (Alt):

Email: rslawpa@ronstrausslaw.com
“Property owner must submit a notarized letter authorizing the agent to act on his/her behalf.

Property Owner Name: City of Marathon ROW
Mailing Address: 9805 Overseas Highway, Marathon, FL 33050
Phone Number: (305) 743-0033 Phone (Alt):

Email:

Legal Description of Property:

City of Marathon Right of Way

Key: Mile Marker:
RE Number: (L TTTTT-7T77777

If in metes and bounds, attach a legal description on separate sheet.

Property Description:

Street Address of Property (if applicable), or General Location Description:
Aviation Blvd from street address 8146 to 109th Street, Gulf, then toward US 1 ending 117 feet North of US 1 and 109th Street

Parcel Number(s):

Land Use District:

Zoning District:

dle Name: Appeal Application 2017 Date Maodificd: Jan-2017
File Name: Appeal Application 20 Page 20 of 130 : (



Appeal Application # Page 2 of 6

Present Use of Property: Right of Way

Proposed Use of Property:

Property Size:

Decision Being Appealed

Right of way Permit #72020-2047

Date of Decision Being Appealed 8/17/2020

A COPY OF THE BASIS FOR THE APPEAL IN THE NATURE OF AN INITIAL BRIEF AND
ANY EVIDENCE INCLUDING TESTIMONY, AFFIDAVITS, AND THE CURRICULUM
VITAE OF ANY EXPERT WITNESS THAT WILL BE CALLED MUST BE ATTACHED TO
THIS APPLICATION. The brief must at a minimum state all grounds for the appeal, including, but
not limited to, the law being appealed and any facts necessary for the interpretation of those laws.
(Attach additional sheets of paper as necessary.

Names and addresses of all expert witnesses that you propose to call at the hearing:

Thomas D. Wright, Esq., 9711 Overseas Highway, Marathon, Florida 33050, (305) 743-8118, Email: tom@keysclosings.com
Carlos Solis, Public Works and Engineering Director, 9805 Overseas Highway, Marathon, Florida 33050

Possible additional expert Rimkus Consulting Group, Inc., address and CV to be supplied

Are there any pending code violations on the property? | No "I Yes Il yes, please explain:

I certify that I am familiar with the information contained in this application, and that to the best of my
knowledge such information is true, complete and accurate.

Ronald |. Strauss, Esq.

plicant or Ag¢nt Name (Please Print)

alurchlicunt or Agent Date

4 NOTARY STATE OF FLORIDA,

COUNTY OF MONROE
The foregoing instrument was acknowledged before me on this (H day of 2020 , by
% MY COMMISSION # HH 001664
YUl %)ﬂwu%

% EXPIRES: May 19, 2024
Fxo" Bonded Thru Notary Public Underwriters
Sighature of Notary Public — State of Fron;d}} My commission Expires:
OWNER’'S AUTHORIZATION FOR AGENT REPRESENTATION
CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 lanning@ci.marathon.fl.us | www.ci.marathon.fl.us/government/plannin
(309) | p a 'F%g‘e?‘ﬁ‘)flmb_"—“’— /p al




Appeal Application # Page 3of 6

we Roger Bolon and Alexandria Wolff

Print name(s) of property owner(s)

Hereby Ronald I. Strauss, Esq.

Authorize:
Print name of Agent

to represent me/us in processing an application
for: Appeal

Type of Application
on our behalf. In authorizing the agent to represent mefus, l/we, as owner/owners, attest that
the application is made in good faith and that any information contained in the application is
accurate and complete.

7é§‘}?/\ VK 55“%’”‘:«/ P hasandns g L{DO%

(Signature of owner) (Signature of owner)
Roger Bolon Alexandria Wolff
(Print name of owner) (Print name of owner)
NOTARY STATE OF FLORIDA,
COUNTY OF MONROE

The foregomgmskumen: was acknowledged before me on this z day of /4'0 C%, 20 gl by
& 5"}&{ Bolon and A @)me;al;&g LoD {‘ % who is personally known or who produced

L D L. for identification.
— 77—~ N
/‘S:gnaﬁ:{f of Notary Public — State of Florida My comnjission Expires:

ALBERTE BRUNAY
%) Notary Public - State of Florida

s Commission ¥ HH 021273
SOERES My Comm. Expires Jul 20, 2024
- Senﬂed through National Notary Assn.

CITY OF MARATHON PLANNING DEPARTMENT
Phone {305) 743-0033 | Qignning@ci.mggihgn:ﬂ.%;} éf#ggy,gi,maroihgn,f!.g;[ggvgmmgnt[glgngigg[




Appeal Application # Page 4 of 6

Appeals

» An appeal of the decision of the administrative official or body may be made within 30 working days
from the date of such decision. If liled, an appeal stays any further action on the permit until final
resolution of the appeal, unless the administrative official or body, whose action is the subject of the
appeal, certifies in writing that the stay poses an imminent peril to life or property.

IMPORTANT NOTES:

» A concepl meeting with the Planning Department is recommended prior (o submitting your application;
this informal meeting allows you to become acquainted with all requirements and processes involved with
your application. To guide you through the process and ensure that your application is understood and
properly processed, it is recommended that you also meet with a City Planner at the time you submit your
completed application. Appointments can be scheduled by contacting the Department ahead of time.

# The Council and PC shall consider only those ilems cited in the appeal. In its deliberation, it may use the
record and any additional evidence relative to the application and may conflirm, reverse, or modily the
appealed action based upon its interpretation of the findings required and the evidence submitled.

o Commission: The PC shall hear and make decisions on appeals of an action by any administrative
official or the TRC made pursuant to the provisions ol the LDRs.

o Council: The Council shall hear and make decisions on appeals of an action taken by the PC
made pursuant to the provisions ol the LDRs.

» The decision of the Council and PC on an appeal shall be effective immedialtely.

~ An appeal of the decision of the Planning Commission may be made within 30 working days [rom the
date of such decision. The appeal will be heard by the City Council within 45 working days of receipt of a
complete appeal application.

» In accordance with IL Statute 286.0105 il a person decides to appeal any decision made by the board,
agency, or commission with respect to any matter considered at such meeting or hearing, he or she will
need a record of the proceedings, and that, for such purpose, he or she may need to ensure that a verbatim
record of the proceedings is made, which record includes the testimony and evidence upon which the
appeal is to be based. The requirements ol this section do not apply to the notice provided in s.
200.065(3).

2017 Pi.mnmg Commission Meetmg bchedule
e Application Deadline '

m/(}mr, J ()l/()[/l? | ()2/01/17 | m/mm J 04/01/17 | 05/01/17 | 06/01/17 | 07/01/17 ] 08/01/17 | ()t)/m/n [ 10/01/17 | 11/01/17

Planning Commission Meeting Date

01/17/17 | 02221117 [ 032017 | 041717 | 05/22/17 ] 06/19/17 | 07/17/17 | 082117 | 09/18/17 | 10/16/17 | 11/20/17 | 12/18/17

Meetings are held the 3™ Monday of the month at 5:30pm.

STAFF CONTACTS: The Planning Department will guide your application from start to finish,
engaging other City departments or agencies as needed. You will receive a copy of the staff report one
week before your meeting.

George Garrett Brian Shea Geovanna Torres
Planning Director City Planner City Planner
garreltg(@ci.marathon.fl.us sheab(@ci.marathon.fl.us torresg(wcei.marathon.fl.us
305-289-4111 305-289-4112 305-289-4109

CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 | planning@ci.marathon.fl.ys 'j www.ci.marathon.fl.us/government/planning/
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Appeal Application # Page S of 6

Application Requirements
Appeal Applications

These requirements are not to be considered ALL inclusive of the requirements for the proposed work.
The City may require additional drawings, specifications or information in order to complete the review
of the application.

THE FOLLOWING MUST BE PROVIDED IN ORDER TO BE A COMPLETE APPLICATION:

Application completed in full.

Proof of ownership (copy of deed or tax statement)

Agent authorization (as applicable)

Property Survey no older than two years from date of application.
Site Plans. As applicable

A copy of the document(s) which comprise the decision being appealed.

L O

Letters of Coordination may be required. The applicant must check with the Planning
Department to identify other agencies expected to review the project. These may include:

o City of Marathon, City Fire Chief — (305) 743-5266

City of Marathon, Utilities Manager- (305) 289-5009

Florida Department of Environmental Protection (FDEP) — (305) 289-2310
Florida Department of State, Division of Historic Resources

Florida Department of Transportation (FDOT) — (305) 289-2350
Florida Keys Aqueduct Authority (FKAA) — (305) 743-5409

Florida Keys Electric Cooperative (FKEC) — (305) 743-5344
Monroe County Department of Health — (305) 289-2721

South Florida Water Management District (SFWMD)

U.S. Army Corps of Engineers (ACOE) — (305) 743-5349

U.S. Fish and Wildlife Service (USFWS) — (772) 562-3909, ext. 306
Other, as applicable to the project

o 0O 0 0o o 0o o o 0O o o

CITY OF MARATHON PLANNING DEPARTMENT
Phone (305) 743-0033 | Qlonning@ci.morotpon.f%gs f|1)\r~;}/@w_w.ci.mc:rc:ihon.fl.us[government[glonning[




Appeal Application # Page 6 of 6

Chapter 102, Article 17 — Appeals

Provide an explanation of the basis for the appeal and any other evidence that may be pertinent to
the application.

Use additional sheets as necessary

Plaintiffs, ROGER BOLON and ALEXANDRIA WOLFF, are property owners for the past 29 years, and therefore, enjoy the protection afforded to Citizens
and residents of the City of Marathon under its code and under applicable Florida Statutes.

Pursuant to Code, Section 26(1){a), FKEC is required to obtain:

(1) A formal permit will be required by a public or private utility without the payment of a fee when:

a. Installation or repair of a service will cause damage to an exisling roadway or disrupt a previously permitted or grandfathered driveway access or other
permitted feature in the City right-of-way. (Emphasis Supplied)

Further, under Code Section 26(1)(a), the Defendant, City of Marathon, after FKEC commenced construction and the filing of litigation in Case
#20-CA-000117-M (copy of the Compliant attached) concluded FKEC was required to have a formal permit, as clearly set forth in Section 26(1)(a), and
thereby recognized, the Aviation Blvd. residents maintained a prior right to grandfathered driveway access to the residences on Aviation Blvd. As of this
submission, FKEC, obtained permit #72020-2047 from the City, however, FKEC and the City Public Works Department are well aware that, FKEC, does
not have a utility easement on the residential north side of Aviation Blvd., and therefore is utilizing the City Right of Way north side of Aviation Blvd. for its
construction project, ignored requiring FKEC to provide negative impact report on obvious safety Issues, and further failed to require alternative
underground electrical planning connections, and availability through federal grants, although the construction contract is in excess of $500,000.00!

Effective: July 1, 2019 to June 30, 2020, F.S. §337.401 Use of Right-Of-Way For Utilities Subject to Regulation; Permit; Fees, in effect when FKEC
commenced construction before it was required to obtain a permit by the City, provides specifically through its statewide jurisdiction of city or county
within its statutory superior parameters to enact rules and regulations, however, City Public Works Department ignored the F.S. §337.401 delegated
guidelines for utilities Use Of Right-Of-Way, and therefore, permit #72020-2047 was issued in contrary to and in violation of F.S. §337.401.

(1)(a) The department and local governmental entities, referred to in this section and in ss. 337.402,337.403, and 337.404 as the “authority,” that have
jurisdiction and control of public roads or publicly owned rail corridors are authorized to prescribe and enforce reasonable rules or regulations with
reference to the placing and maintaining across, on, or within the right-of-way limits of any road or publicly owned rail corridors under their respective
jurisdictions any electric transmission, voice, telegraph, data, or other communications services lines or wireless facilities; pole lines; poles...

(b) ...placement of and access to such transmission lines adjacent to and within the right-of-way of any department-controiled pubtic roads, including
longitudinally within limited access facilities where there is no other practicable alternative avallable, ... if compliance with the standards established by
such rules is achieved. Without limiting or conditioning the department’s jurisdiction or authority described in paragraph (a), with respect to limited access
right-of-way, such rules may include, but need not be limited to, that the use of the right-of-way for longitudinal placement of electric utility transmission
lines is reasonable based upon a consideration of economic and environmental factors, including, without limitation, other practicable alternative
alignments, utility corridors and easements, impacts on adjacent property owners, and minimum clear zones and other safety standards, ...(Emphasis
Supplied)

CONCLUSION

The application submitted by FKEC to the City Public Works Depariment was in violation of the requirements delegated to the City pursuant to F.S.
§337.401 Use of Right-Of-Way for Ulilities, because FKEC did not provide in the application for permit any consideration of or reference to ...
consideration of economic and environmental factors, including, without limitation, other practicable allernative alignments, utility corridors and
easements, impacts on adjacent property owners..."

Therefore, the City Council of Marathon, should recognize the deficiencies in the permit issued by its public works department which is in violation of
§337.401 because it did not comply with the specific provisions delegated to cities by the Florida Statute.

Itis respectfully submitted that within the $500,000.00 construction contract of FKEC for the Aviation Boulevard project, underground utility connections to
the residential area could easily be accomplished by erecting the utility telephone poles on the south side of the right-of-way replacing the existing wooden
poles, however, FKEC failed to abide by F.S. §337.401, nonetheless, because of the use of the City right-of-way without a utility easement it ignored the
impact on adjacent property owners, including grandfathered driveway access or other permitted feature in the City right-of-way as also recognized
specifically Marathon Code Section 26(1)(a).

SUMMARY

Jurisdiction of The City of Marathon Regarding the Construction in The Right-Of-Way. The permit issued by the City of Marathon, Building Department
(Public Works), specifically provided that the Permit was conditionally approved and” ...a permit shall be construed to be a license to proceed with the
work and not authority to violate cancel, alter or set aside the provisions of the codes ... and further,” ...all construction in the right-of-way is subject to
removal at any time by any authority utility or the city without guarantee of replacement ..”

ALL CONSTRUCTION IN THE RIGHT OF WAY IS SUBJECT TO REMOVAL AT ANY TIME BY ANY UTILITY OR THE CITY WITHOUT GUARANTEE
OF REPLAC EMENT.

In that FKEC failed to abide FS §337.401 and Code, Section 26(1)(a), regarding construction in the Cities right-of-way without a utility easement permit,
the City Counsel should grant the objections to the issuance of the Permit and direct that the City of Marathon should forthwith issue its directives to
FKEC, to halt all construction on Aviation Boulevard pending compliance with the foregoing statutory requirements which were imposed and superseding
the City's Code where same is in conflict with the statutory requirements because grandfathered driveway access or other permitted feature in the City
right-of-way requires compliance with statutory law before a permit is issued.

CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 | Qlonning@ci.mcrott';on.flz_%s 4 .ci.marathon.fl.us/government/plannin




Filing # 110439372 E-Filed 07/17/2020 11:47:31 PM

IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT
IN AND FOR MONROE COUNTY, FLORIDA

ROGER BOLON and ALEXANDRIA WOLFF, CASE NO.:

Plaintiffs,
VS.

FLORIDA KEYS ELECTRIC COOPERATIVE
ASSOCIATION, INC., a Florida non-profit
corporation, and CITY OF MARATHON,

Defendants.
/

VERIFIED COMPLAINT FOR DECLARATORY RELIEF AND

MOTION FOR EMERGENCY TEMPORARY/PERMANENT
INJUNCTION AND DAMAGES

Plaintiffs, ROGER BOLON and ALEXANDRIA WOLFF, individually and on behalf of

approximately 40 homeowners on Aviation Blvd. [to be named] ("OWNERS"), sue the
Defendants, FLORIDA KEYS ELECTRIC COOPERATIVE ASSOCIATION, INC. ("FKEC") a
Florida Non-Profit Corporation, and Defendant, CITY OF MARATHON (“CITY”), a
municipality in the state of Florida and would show as follows:

JURISDICTIONAL FACTS AND RELATIONSHIPS OF THE PARTIES

1. This is an action for Declaratory Relief, and Emergency
Temporary/Permanent Injunction and Damages, within jurisdictional limits, and this
Court has subject matter jurisdiction.

Z. The cause of action arose in Monroe County, Florida and venue is proper
in Monroe County.

E o Plaintiffs, ROGER BOLON and ALEXANDRIA WOLFF, are the title owners of

9400 Aviation Blvd., Marathon, Florida, and bring this action, for Declaratory Judgment
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BOLON and WOLFF et al. v. FKEC and MARATHON

and Injunctive Relief as against Defendants, FKEC and CITY pursuant to F.S. §86.011
seeking Declaratory Relief and Temporary/Permanent Injunctive Relief and may also
demand additional, alternative, coercive, subsequent, or supplemental relief including
damages in the same action.

4. Regarding the “Sunshine Law”, Public Meetings and Records; Public
Inspection; etc., the Circuit Courts of this state, under F.S. 286.011, shall have
jurisdiction to issue injunctions to enforce the purpose of this section upon application
by any ditizen of this state (emphasis supplied). Plaintiff's grievance constitutes a
violation of “Government in the Sunshine” as defined by F.S. 286.011.

5 Pursuant to Florida Rule of Civil Procedure 1.610, Plaintiffs, OWNERS, by
and through undersigned counsel, move for the entry of an emergency temporary
injunction enjoining Defendants, FKEC and CITY, their agents, and all others acting in
concert with Defendants, FKEC and CITY, are responsible for carrying out or permitting
the actions of the Defendant, FKEC, from beginning construction without a valid permit,
or a right of way utility easement, and implanting multiple utility poles conducting
electricity on the north residential side of Aviation Bivd., in front of the affected
residences, or any other act in furtherance thereof.

6. Plaintiffs, OWNERS, are also members of the electricity cooperative
Defendant, FKEC, and are the home-owners/property owners of residential developed
property on the north side of Aviation Blvd., across from the Marathon International

Airport, located in the City of Marathon, Monroe County, Florida.

Page 27 of 130
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BOLON and WOLFF et al. v. FKEC and MARATHON

AS TO DEFENDANT FKEC

7- Defendant, FKEC, is a rural electric cooperative organized and existing
under Chapter 425, Florida Statutes.

8. FKEC provides electric power throughout its area of interest, which includes
the Florida Keys, from Ocean Reef to Marathon, Florida. FKEC maintains its principal place
of business in Tavernier, Florida.

9. Defendant, FKEC, is also a Florida corporation doing business in Monroe
County, Florida and was at all times material hereto owner and/or operator of a line of
utility poles abutting and bordering the Marathon International Airport on the south side
of Aviation Blvd. located in the City of Marathon, Monroe County, Florida.

10.  Upon information and reasonable belief, Defendant, FKEC, has adopted
certain bylaws governing FKEC, which is a member of the National Rural Electric
Cooperative Association, which has adopted an "Electric Consumer Bill of Rights". This Bill
of Rights expressly recognizes the rights of the electric consumer-owned company so
that FKEC must best meet the needs of the members-customers/consumers.

AS TO CITY OF MARATHON

11. At all times related hereto, the Defendant, CITY, is a government entity
with its principal place of business at 9805 Overseas Hwy, Marathon, Florida 33050,
located in Monroe County, Florida and was at all times material, hereto title-owner, and
or had rights to the land and property known as Aviation Blvd., located in the City of

Marathon, Monroe County, Florida.

12.  Defendant, CITY, was and is a political subdivision of the State of Florida,

generally charged with administering public services in the city, including scheduling
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BOLON and WOLFF et al. v. FKEC and MARATHON

meeting on matters its citizens may present on the City Council Agenda, and because
of the pandemic such meetings may be scheduled via the Zoom platform.

13.  Defendant, CITY, without any public notice, provided Defendant, FKEC “an
arrangement” for the transfer, construction and/or deconstruction of existing multiple
utility poles on the south side adjacent to the Airport, and the transfer of electricity
power lines to utility poles (to be constructed) on the residential north side of Aviation
Blvd. and same is in clear violation of Section 26 of the Defendant, CITY, ordinance and
F.S. 286.011.

14.  Defendant, FKEC, does not have a utility right of way easement on the
residential north side of Aviation Blvd. to undertake this construction project and it is
not one of necessity, not an emergency, and not otherwise exempted by Section 26 of
the City of Marathon Code for an application and acquisition of a permit, * to perform
maintenance and emergency repairs as may be required to maintain their service,
without the issuance of a formal permit”, and otherwise is therefore subject to a public
hearing.

15.  Section 26(1)(a)! applies because the installation "...Will cause damage to

an existing roadway and disrupt previously permitted driveway access to and directly in

1Section 26(1)(a) is attached hereto to facilitate review.
Sec. 26-30. - Public and private utility; special provisions and general permits.
All public and private utilities, as defined in Section 26-29, are hereby granted a general and continuing
permit to perform maintenance and emergency repairs as may be required to maintain their service,
without the issuance of a formal permit or the payment of a fee, except as provided for in Subsection (1)
of this section, and subject, however, to the notice requirements of Subsection (3) of this section.

(1) A formal permit will be required by a public or private utility without the payment of a fee

when:

a. Installation or repair of a service will cause damage to an existing roadway or disrupt

a previously permitted or grandfathered driveway access or other permitted feature in the City
right-of-way. (Emphasis Supplied)
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front the residential properties, which access is grandfathered driveway access, for use
by the affected properties on and across the Defendant, CITY’s, unpaved portion of its
“right of way” and “other permitted features in the Defendant CITY’s right-of-way"
thereby requiring Defendant, FKEC, to acquire from the Defendant, CITY, a formal
permit to do the projected construction and on the Defendant, CITY’s, “right of way”.

(1) A formal permit will be required by a public or private utility

without the payment of a fee when:
a. Installation or repair of a service will cause damage to

an existing roadway or disrupt a previously permitted or

grandfathered driveway access or other permitted feature in the

City right-of-way.

16.  Aviation Blvd. is an existing roadway technically owned by the Defendant,
CITY, which grandfathered in the driveway access to the existing residential properties
parallel to and beyond the asphalt roadway, on the north side of Aviation Blvd., which is
a "permitted feature in the Defendant, CITY’s “right-of-way" and Defendant, FKEC,
lacking a utility easement on the north side of Aviation Bivd, the Defendant, FKEC, will
therefore be illegally implanting poles and electricity power lines in front of the
residential properties without a permit, and it intends to commence construction
immediately.

17. Defendant, CITY, must provide public notice and the opportunity for a
hearing to transfer use of public property to Defendant, FKEC, which does not have a
utility easement on the residential north side of Aviation Blvd., for the construction of
multiple utility poles on Defendant, CITY’s right of way beyond the asphalt roadway in
front of the affected residences, and the transfer of electricity power lines to utility poles
(to be constructed) on the residential north side of Aviation Blvd.
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18.  Despite these facts, Defendant, FKEC, is employing tactics and intends to
follow certain practices, more fully described below, which are contrary to Defendant,
FKEC's Bylaws, and contrary to the detriment of members and Plaintiffs, OWNERS, as set
forth hereinbelow.

19.  All conditions precedent to the maintenance of this action has occurred,
performed, or have been waived.

FACTUAL ALLEGATIONS RELATED
TO THE ACTION AGAINST DEFENDANT, FKEC

20.  Plaintiffs, OWNERS, reallege the allegation of paragraphs 1-19 above, and
incorporate the same herein by reference.

21.  On and before June 23, 2020, Defendant, FKEC, designed, constructed,
owned, operated, and/or maintained a certain line of power utility poles on the south
side of Aviation Blvd., adjacent to The Marathon International Airport, Marathon,
Florida, and provided feeder power lines across Aviation Blvd. to the residential and
commercial properties on the north side of Aviation Blvd.

22.  On or about June 23, 2020, Defendant, FKEC, arbitrarily and without any
notice to the Owners/members on Aviation Blvd, decided to remove the then existing
multiple utility poles on the south side adjacent to the Airport and transfer a line of
power utility poles to the north side of Aviation Blvd., implanting large utility poles in
the Defendant, CITY’s, right of way, parallel to Plaintiff, OWNER’s residences, which
negatively impact the residential properties on the north side of Aviation Blvd.

23. At all times material hereto, it was foreseeable to Defendant, FKEC, that

they would create a zone or risk of danger or hazard to the residential homes on the
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north side of Aviation Blvd. by vehicular crash accidents, with where construction
project was planned, without reasonable notice for the transfer of designated power
lines from the existing south side of Aviation Blvd. to power utility poles to be implanted
on the north residential side of Aviation Blvd. in the un-asphalted portion of the
Defendant, CITY’s right of way.

24. It is believed that Defendant, FKEC, has experienced and is aware of the
known danger of vehicles crashing into the utility poles, which would be in the proximity
of the planned north side utility pole relocation, which endangerment would include the
ricochet of the accident vehicles literally into the living rooms of the adjacent residential
homes of the Plaintiffs, OWNERS, and in some cases the planned utility pole relocations
are within several feet from some of the residences.

25.  Although there is an increased risk of serious bodily harm by transferring
and construction of the subject line of utility poles to the residential side of Aviation
Blvd., Defendant, FKEC, failed to acquire any traffic safety impact analysis, as a
common planning tool to foresee demands on the transportation network and to
mitigate any negative impacts.

26.  Defendant, FKEC directly or through their agents, servants, employees
and/or subcontractors, failed to do any negative impact or safety studies as to the
residential properties, and failed to exercise reasonable care and not to create a zone or
risk of danger or hazard to the owners and residential homes, but breached the
aforementioned public duty of care, by committing some or all of the following acts:

A. Defendant, FKEC, attempting transfer and placement of the utility
power poles in question on the residential north side of Aviation Bivd. without
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having any easement right of way dedicated for such purpose and without a
valid permit.

B. Defendant, FKEC, designed the transfer of utility power poles to the
residential side of Aviation Blvd. without acquiring negative impact studies as to
the residential properties or any studies whatsoever.

C. Although there is an increased risk of serious bodily harm by
transferring the subject line of utility poles to the residential side of Aviation
Blvd., Defendant, FKEC, failed to acquire or publish or present to the Defendant,
CITY, any traffic accident safety analysis, a common planning tool, to foresee
demands on the transportation network and to mitigate any negative impacts.

D. Defendant, FKEC, by acquiring construction rights on Defendant,
CITY’s property, without any written or signed authorizations, and without a
public hearing or reasonable notice, to utilize the property owned by the City of
Marathon, to wit: Aviation Blvd., to cross over and implant utility power poles on
the residential north side Aviation Blvd. without a right of way easement of its
own, failed to notice the matter for hearing before the City of Marathon Council,
knowing that such hearing was required.

E. Defendant, FKEC, by entering into a sub-rosa “agreement” with
certain unknown departments of the City of Marathon, to use its property and
right of way because it did not have a utility right of way easement right on the
residential north side of Aviation Blvd., then it is reasonably believed, that
Defendant, FKEC, surreptitiously obtained some sort of “understanding” from the
Defendant, CITY, to cross over its property (Aviation Blvd. Roadway) and implant
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utility power poles in the City’s unpaved roadway right of way in front of and on
the residential north side Aviation Blvd., knowing that such understandings or
“agreements” must be published and produced for public scrutiny under
Government in the Sunshine Law?, as is required for all municipalities in Florida.

F. Defendant, FKEC, failed to identify potential problems with the
proposed development and admittedly failed undertake any study whatsoever
internally or by experts regarding the negative affect on the residential north side
of Aviation Blvd., and Defendant, FKEC, failed to not engage any study to pursue
underground utility electric lines and feeder lines where same currently exist on
the south side of Aviation Blvd. without use of the Defendant CITY right of way
on the residential north side Aviation Blvd.

G. Defendant, FKEC, failed to timely allow the community the
opportunity to timely assess the impact that a proposed Aviation Bivd.
construction project to transfer across the roadway electrical power poles
implanted adjacent to the residential north side Aviation Blvd. may have.

H. Defendant, FKEC, failed to consider or determine the negative
impact on the community investment and negative effect on values of the
residential properties on the north side of Aviation Blvd. once the construction of
utility power poles are implanted just some feet away from the residential

properties.

? Florida’s Government-in-the-Sunshine Law was enacted in 1967 and currently the Sunshine
Law, Chapter 286 of the Florida Statutes, regarding open government is established in Florida
as a basic right of access to government documents and access to most meetings of boards,
commissions and other governing bodies of state and local governmental agencies or
authorities.
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3 Defendant, FKEC, failed to consider or determine the imminent
danger in the area arising from crash accidents striking the utility power pole,
which could engage a fire hazard to the adjacent residential properties, as
compared to the complete total avoidance of the safety risk by construction of
underground power connections.

1. The repositioning of the utility poles by Defendant, FKEC, to the
north side residential side of Aviation Blvd. will not only require removal of some
of the Plaintiffs, OWNERS, landscaping trees and shrubs, it will risk damaging the
buried water and sewer lines along that same area, and lower property values by
view obstruction presence, and also create a possibility of fire to the residences
to the closer proximity of the proposed high voltage electrical overheard power

lines, and fear of health risks due to the closeness of the high voltage lines.

27.  Plaintiffs, OWNERS, notified Defendant, FKEC, of the allegations and

concerns set forth herein and on July 15, 2020, due to the circumstances of the

pandemic, some of the Plaintiffs, OWNERS on short notice some of the current,

Plaintiffs, OWNERS, conducted a Zoom conference with representative of Defendant,

FKEC, wherein however, the issues were not resolved, and Defendant, FKEC, is moving

forward immediately with the construction project on Aviation Bivd. A copy of the

agreed notice of Zoom conference July 15, 2020 is attached hereto as Exhibit 1.

28.  To date, Defendant, FKEC, has not permitted this issue to be placed on

the City Council Agenda, requiring as a condition precedent that Plaintiff, OWNERS,

participate in a Zoom Conference with representative of Defendant, FKEC.
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29. Defendant, CITY, has been placed on due notice of the violation of
unfettered delegation of its Aviation Blvd property rights to Defendant, FKEC, which
does not have any statutory or utility easement right to use of Defendant, FKEC , but
Defendant, CITY failed to respond to one or more requests for its own action to stop
the Construction Project.

30.  Plaintiffs, OWNERS, will suffer permanent and irreparable endangerment
to their safety by their presence of high voltage lines and power poles in the close
proximity of their residences, endangerment by creating a possibility of crash accidents
ricocheting into their residences, of fire to the residences due to the close proximity of
the proposed high voltage electrical overheard power lines, and fear of health risks due
to the closeness of the high voltage lines. as well as adverse negative affect to their
properties and property values.

31.  Plaintiffs, OWNERS, have engaged the undersigned attorney and have
agreed to pay a reasonable fee.

FACTUAL ALI EGATIONS RELATED
TO THE ACTION AGAINST DEFENDANT, CITY OF MARATHON

32.  Plaintiffs, OWNERS, reallege the allegations of paragraphs 1-31 above,
and incorporates the same herein by reference.

33.  Plaintiffs, OWNERS, reallege that pursuant to F.S. 286.0105, meetings of
City Council must have a hearing on the record, which is required to appeal, the
Plaintiffs, OWNERS, however, have not been provided an opportunity to appear on the
Defendant, CITY, Council’s agenda before the start date of the Construction Project

scheduled for commencement immediately, and therefore, Plaintiffs, OWNERS, have
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been procedurally foreclosed to appeal the Defendant, CITY’s, malfeasance as detailed
above,

34. Defendant, CITY, declined to halt the Aviation Blvd. Construction Project
pending a hearing, notwithstanding that it is on notice.

35. Plaintiffs, OWNERS, will suffer permanent and irreparable endangerment
of their safety by the presence of high voltage lines and power poles in the close
proximity of their residences, diminishment to their property values; endangerment by
creating a possibility of crash accidents ricocheting into their residences; of fire to the
residences due to the closer proximity of the proposed high voltage electrical overheard
power lines to their residence; and fear of health risks due to the closeness of the high
voltage lines, unless an injunction is issued to halt construction project.

36. The violations of Defendant, CITY, Ordinance 26-30 identified in the email
notification to the Defendant, CITY, and copied to Defendant, FKEC, revealed or
suspected substantial and specific violations of the Defendant, CITY, to the public’s
health, safety and welfare.

37. Plaintiffts, OWNERS, have engaged the undersigned attorney and have
agreed to pay a reasonable fee.

EMERGENCY MOTION FOR TEMPORARY INJUNCTION

38. Plaintiffs, OWNERS, reallege the allegations of paragraphs 1-37 above,
and incorporate the same herein by reference.
39. This Court has jurisdiction to declare rights, status, and other equitable or

legal relations between the parties on a temporary basis and pending entry of a final
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judgment. The Court may render temporary injunctions as part of the proceedings of
declaratory judgments on the matter presented.
40. Monetary damages could not and would not adequately compensate the

Plaintiffs, OWNERS, for damages and endangerment of their safety.

WHEREFORE, Plaintiffs, OWNERS, request the entry of a Declaratory Judgment
and Emergency Temporary and Permanent Injunction Judgment as against the
Defendant, FKEC, and Defendant, CITY, consistent with the allegations afore-alleged,
and entry of orders consistent therewith, including award of attorney’s fees and costs to

the Plaintiffs, OWNERS.

Dated this 17* day of July, 2020.

RONALD I. STRAUSS, ESQUIRE, P. A.

Attorney for Plaintiffs

5196 Overseas Highway

Marathon, Florida 33050

Telephone: (305) 743-9073

Service E-Mail: pleadings@ronstraussiaw.com
Non-Service E-Mail: rslawpa@ronstraussiaw.com

By  /s/Ronald I. Strauss
RONALD I. STRAUSS
RIS/rp FBN: 078825
7117720
Complaint
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ALEXANDRIA WOLFF

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

BEFORE ME, a Notary Public authorized to administer oaths, personally
appeared, ALEXANDRIA WOLFF, who after being duly sworn, deposes and says that the

facts contained in this Complaint for Declaratory Relief, and Temporary/Permanent
Injunction and Damages, are true and correct.

SWORN and SUBSCRIBED to before me this /& iy of July, 202

My commission expires:

Ay £ Bl

ROGER BOLON

STATE OF FLORIDA
COUNTY OF MIAMI-DADE

BEFORE ME, a Notary Public authorized to administer oaths, personally
appeared, ROGER BOLON, who after being duly sworn, deposes and says that the facts

contained in this Complaint for Declaratory Relief, and Temporary/Permanent Injunction
and Damages, are true and correct.

7
SWORN and SUBSCRIBED to before me this /2~ day of July, 2020.

My commission expires:
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7. RSLAW PA straussla
Re: Aviation Blvd construction project - ZOOM meeting invite
Jul 10, 2020 at 2:25:29 PM

o: Bill Lee bill.lee@fkec.cc

- Michael Roberge miichac
=: Roger Bolen

Ronald Strauss is inviting you to a scheduled Zoom meeting.

Topic: FKEC and Resident Meeting
Time: Jul 15, 2020 2:00 PM Eastern Time (US and Canada)

Join Zoom Meeting
https://us02web.zoom.us/j/880921149497
pwd=K0JpOXpOU3g5VzRVSWOWUTMxSEJsZz09

Meeting ID: 880 9211 4949
Password: 094983

One tap mobile
+16465588656,,88092114949#,,,,0#,,094983# US (New York)

+13017158592,,88092114949#, , 0#,,094983# US (Germantown)

Dial by your location
+1 646 558 8656 US (New York)
+1 301 715 8592 US (Germantown)
+1 312 626 6799 US (Chicago)
+1 669 900 9128 US (San Jose)

+1253 215 8782 US (Tacoma)

+1 346 248 7799 US (Houston)

Meeting ID: 880 9211 4949
Password: 094983

Find your local number: hitps://us02web.zoom us/u/kdrx00lep4

Should you have any further questions or concerns, please do not hesitate to
contact me.

Thank you,
Rebecca Pelaez, Paralegal to Ronald 1. Strauss, Esq.

RONALD I. STRAUSS, ESQ., P.A.
550 Biltmore Way, Suite 780
Coral Gables, FL. 33134

Tel: (305) 285-4100

Fax: (305) 350-2001 .
E-Mail: rslawpa@ronstrausslaw.cont™ " EX HIBI T1



Building Project Permit

OFFICE COPY

9805 Overseas Highway, Marathon, FL 33050 Phone: (305) 743-0033 Fax: (305) 743-3667 PROJECT NUMBER
P2020-0785
Jobl Address Project Status Tracking
City of Marathon ROW
Qwner Address 8/7/2020 Approved
City of Marathon ROW 8/7/2020 Approved
Cil[!StaIeJCounI[g-’Zig Code Phone 8/11/2020 Al
(305) 743-0033 . Pp.".' e
- ficing
Architect Address Issued
City/State/Country/Zip Code License Phone 8/14/2020 Permitied
Applicant Address Project Valuation
TBD $500,000.00
City/State/Country/Zip Code Phone $/Sq. Ft.
0
Project Description: Stories Type Of Canstruction
Aviation Blvd from street address 8146 through to 109th Street, Gulf, then toward US 1 ending 117 feet North of New
US 1 and 109th Street, Gulf intersection.
Block Zoning Lot Year Built Real Eslate Number No. Unils Floor Area
TITT7777-T77777 0
Right of Way Permit Permit #: 72020-2047 Right of Way Permit Fee: $0.00
Contractor Address License No
Pike Electric 11760 US Hwy 1 C2020-0113
City/State/Country/Zip Code Phone Permil Type
Palm Beach Gardens FL 33408 (336) 719-4235 Right of Way
Quantity  Units Description Unit Cost Total Cost
1 ROW §93.50 $0.00 $0.00
1 ltem Total: $0.00

Permit Conditions

RE: 77777777-777777 (City of Marathon ROW)

BUILDING DEPARTMENT NOTICE TO CONTRACTORS:

ANY CONTRACTOR STARTING WORK WHERE A PERMIT IS REQUIRED WITHOUT FIRST OBTAINING A PERMIT WILL BE REPORTED TO
DBPR.

1. All work must be performed according to Code.

2. All debris must be properly disposed of.

3. All native vegetation must remain undisturbed.

4. Construction fencing, silt screens, guard rails (caution tape), and any applicable safety and/or OSHA measures shall be put in place as
necessary.

5. All invasive exotic vegetation must be removed prior to permit closure.

6. All storm water must be retained on site.

PUBLIC WORKS & ENGINEERING

1. All disturbed areas shall be restored to their existing condition.
2. Poles shall be instalied a minimum of 6 feet from the edge of pavement.

FOR INSPECTIONS PLEASE CALL: (305) 289-4133. PLEASE LEAVE YOUR NAME, PROJECT #, LOCATION OF INSPECTION, TYPE OF
INSPECTION, PHONE NUMBER OF PERSON TO BE CONTACTED IF WE HAVE ANY QUESTIONS. THE OWNER OR CONTRACTOR MUST CALL
IN BY 3 PM OF THE PREVIOUS WORK DAY. ALL INSPECTIONS WILL BE PERFORMED WITHIN 24 HOURS (NEXT WORKING DAY) OF THE
CALL IN. ALL WORK TO COMPLY WITH APPLICABLE CODES.

EVERY PERMIT ISSUED SHALL BECOME INVALID UNLESS THE WORK AUTHORIZED BY SUCH PERMIT IS NOT COMMENCED WITHIN 6
MONTHS AFTER ITS ISSUANCE, AND RECEIVES AN APPROVED INSPECTION OR IF THE WORK AUTHORIZED BY SUCH PERMIT IS
SUSPENDED OR ABANDONED FOR A PERIOD OF 6 MONTHS AFTER THE TIME THE WORK IS COMMENCED, IF WORK HAS COMMENCED
AND THE PERMIT [S REVOKED, BECOMES NULL AND VOID, OR EXPIRES BECAUSE OF LACK OF PROGRESS OR ABANDONMENT, A NEW
PERMIT COVERING THE PROPOSED CONSTRUCTION SHALL BE OBTAINED BEFORE PROCEEDING WITH THE WORK

NOTICE: IN ADDITION TO THE REQUIREMENTS OF THIS PERMIT, THE MARATHON CODE, AND MARATHON LAND DEVELOPMENT
REGULATIONS, THERE MAY BE ADDITIONAL RESTRICTIONS OR REQUIREMENTS APPLICABLE TO THIS PROPERTY THAT MAY BE FOUND
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IN THE PUBLIC RECORDS OF MONROE COUNTY OR THAT MAY BE REQUIRED FROM OTHER GOVERNMENTAL ENTITIES SUCH AS
FEDERAL AGENCIES, STATE AGENCIES OR WATER MANAGEMENT DISTRICT, FKAA ,FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE
AGENCY. ISSUANCE OF THIS PERMIT DOES NOT CREATE ANY RIGHTS ON THE PART OF THE APPLICANT TO OBTAIN A PERMIT FROM ANY
FEDERAL AGENCY, STATE AGENCY, THE WATER MANAGEMENT DISTRICT, FKAA ,FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE
AGENCY ; AND DOES NOT CREATE ANY LIABILITY ON THE PART OF THE CITY OF MARATHON IF THE APPLICANT FAILS TO OBTAIN
REQUISITE APPROVALS OR FULFILL THE OBLIGATIONS IMPOSED BY A FEDERAL AGENCY, STATE AGENCY, WATER MANAGEMENT
DISTRICT INCLUDING BUT NOT LIMITED TO FKAA ,FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE AGENCY

IT IS A CONDITION OF THIS PERMIT THAT THE APPLICANT OBTAIN ALL APPLICABLE/REQUIRED FEDERAL, STATE, WATER
MANAGEMENT DISTRICT INCLUDING BUT NOT LIMITED TO FKAA ,FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE AGENCY
PERMITS BEFORE COMMENCEMENT OF DEVELOPMENT.

WARNING TO OWNER: YOUR FAILURE TO RECORD A NOTICE OF COMMENCEMENT MAY RESULT IN YOUR PAYING TWICE FOR
IMPROVEMNTS TO YOUR PROPERTY. IF YOU INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN ATTORNEY BEFORE
RECORDING YOUR NOTICE OF COMMENCEMENT.

CONDITIONALLY APPROVED: A PERMIT ISSUED SHALL BE CONSTRUED TO BE A LICENSE TO PROCEED WITH THE WORK AND NOT AS
AUTHORITY TO VIOLATE, CANCEL, ALTER OR SET ASIDE ANY OF THE PROVISIONS OT THE CODES, NOR SHALL THE ISSUANCE OF A
PERMIT PREVENT THE BUILDING OFFICIAL FROM THEREAFTER REQUIRING A CORRECTION OF ERRORS IN PLANS, CONSTRUCTION OR
VIOLATIONS OF THE CODES AND LDR'S

ALL CONSTRUCTION IN THE RIGHT OF WAY IS SUBJECT TO REMOVAL AT ANY TIME BY ANY UTILITY OR THE CITY WITHOUT
GUARANTEE OF REPLACEMENT.

[T IS THE OWNER’S RESPONSBILITY TO UNDERSTAND, ACKNOWLEDGE, AND ACCEPT ALL GUIDANCE, RECOMENDATIONSAND
CONDITIONS PLACED UPON THIS PERMIT IN CONSIDERATION OF SECTION 107.106 OF THE CITY OF MARATHON FLOODPLAIN
MANAGEMENT REGULATIONS ADOPTED IN COMPLIANCE WITH THE SETTLEMENT AGREEMENT DATED JANUARY, 11, 2011 IN THE
FEMA/FWS LAWSUIT AND FWS BIOLOGICAL OPINION CONCERNING THE LAWSUIT DATED APRIL 30, 2010 AS AMENDED

IT IS THE OWNER' S RESPONSIBILITY T} SEE THAT ALL FINAL INSPECTIONS HAVE BEEN COMPLETED AND APPROVED.

PRINT NAME: oﬂ'\\m&. E\{"/_ SRS —

SIGN NAME:

DATE: M?{Zﬂ;- |

(FINAL PAGE OF BUILDING PROJECT: P2020-0785)

OFFICE COPY
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THOMAS D. WRIGHT, ESQ.

Tom Wright is a sole practitioner in Marathon. He received his JD degree from the Ohio
State University College of Law. He is Board Certified in Real Estate Law and his
practice consists primarily of residential and commercial real estate transactions. Tom
has served for 20 years on the Florida Realtor Attorney Joint Committee, which drafts
the FR-BAR contract forms. Tom began his legal career in Key West as a Navy JAG
officer, and he retired from the Naval Reserve in 2001 as a Captain. Tom currently
serves as City Attorney for the City of Key Colony Beach and represents the Marathon

and Lower Keys Association of Realtors, Inc.
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Lorie Mullins

s
From: Barcena, Ron (Ext. 603133) <Ron.Barcena@RNDC-USA.COM>
Sent: Monday, October 12, 2020 10:42 AM
To: Planning
Cc: ron@ronstrausslaw.com; Sandy Wolff
Subject: Meeting Monday October 19, 2020

| am the owner of half a duplex at 9302 Aviation Dr, Marathon. It has come to my attention that | will not be allowed to
attend via Zoom the upcoming meeting. It is unthinkable that the planning commission would expect those of us that
are out of town to come in for this meeting in person. This isn’t a criminal court proceeding where you have
subpoenaed our attendance. In light of the restricted travel due to Covid, how do you expect us to travel and incur
additional expense when we can be a part of this meeting safely at our own homes.

As a resident of Marathon | would like to hear your explanation for the following questions:
1. Why weren’t these poles eliminated and the wires run underground. This is especially desirable in a hurricane
track environment.
2. Why weren’t the residents of Aviation BLVD given an opportunity to review the facts on the change prior to the
work beginning.

| am asking you to allow those of us out of town and/or practicing safe distancing to attend the meeting via Zoom. This
will help us answer some of all the questions | have proposed above and others from my neighbors.

Thank you,

Ron Barcena
EVP Florida
813-496-3133

“The information transmitted is intended only for the person or entity to which it is addressed and may contain
proprietary, business-confidential and/or privileged material. If you are not the intended recipient of this message you
are hereby notified that any use, review, retransmission, dissemination, distribution, reproduction or any action taken in
reliance upon this message is prohibited. If you received this in error, please contact the sender and delete the material
from any computer.”

1
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October 12, 2020

City of Marathon
Planning Commission
9805 Overseas Highway
Marathon, Florida 33050

Dear Planning Commission:

I live at 9600 Aviation Blvd with my wheelchair bound, unwell husband. | am his sole caregiver and cannot
attend a meeting in person. If this meeting were available as a Zoom meeting | would be most eager to
attend.

Since | will not be able to participate and Zoom has been denied, | would appreciate if you would read my
letter at the upcoming meeting of the planning board on 10/19/20.

I am exceedingly opposed to the moving of the electric poles to the residential side of Aviation Bivd.

My personal reasons are that their placement in my yard will no longer allow my side yard to be used for
storage of my boat and/or boat trailer. This will certainly make my property less desirable and reduce its
value.

| am afraid of the electric lines being placed so close to my bedroom window and fear the unknown health
risks. To my knowledge, there have been no studies done that prove it is not a health hazard.

The poles have been erected very close to the road and the lower half is wrapped in black so that they
are dangerously invisible at night.

Recently a woman and two police officers were in my driveway. Apparently the woman was so afraid of
hitting the poles that she hit an oncoming truck’s side mirror.

If you pull out of the driveway or are coming towards Aviation Blvd. from one of the many side streets you
cannot see oncoming traffic. That is an accident waiting to happen. The city would be liable since you
have been made aware of the problem and are permitting the placement of the poles.

I was informed there are also issues with the Marathon Airport and the F.A.A. regarding the height and
placement of the poles as well.

If the pole support wires being on airport property were the reason for the move, the new poles do not
require support wires and could easily have been placed and maintained where the old poles exist. The
beautiful blke path/sidewalk is now being used by the city trucks as a roadway to maintain the grass and
could also be used to maintain the poles.

I am equally upset that this project was completed without notifying the members of the cooperative with
no regard to its exorbitant expense and the resident’s concerns. Our Electric coop is governed by BY-
LAWS. The leadership should not be allowed to choose to ignore the ones they do not like.

It would be prudent for you to research the many grants that may be available to assist with the cost of
putting the lines underground where they would not devalue the nearby homes and endanger the citizens.

Sincerely, ®
@1 %‘Q&()
rma Newheld 7€

Mailed via USPS and Email.
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PLANNING COMMISSION AGENDA STATEMENT

Date: October 19, 2020

To: Planning Commission

From: George Garrett, Planning Director

Subject: Appeal of Residential Building Permit P2020-0637
BACKGROUND:

Albert Kretschmer and Harriet Gates applied for the approval of a single family residence
through BPAS on June 13, 2017. The property in question is located on Mockingbird Lane (RE
No. 00355417.002600 / Lot 26, Tropical Isle, Section A) in Marathon (See Location Map). The
property has FLUM and Zoning Designations of Residential Medium (RM). Permit P2016-1493
was issued to Kretschmer and Gates on August 3, 2018. Minimal work was completed between
issuance and the purchase of the property by Seasons 16, LLC. Permit P2016-1493 was assumed
by Seasons LLC and was reissued to them as Permit P2020-0548.

00355417-002600 — Season 16 LLC
Location

‘(l City of Marathon, Florida /‘\
b 7 Official Map Product { e 0
! 00355417-002600 - Seasons 16, LLC =7/ . i ’
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Season 16 LLC applied for a second permit with the transfer of a Transferable Building Right
(TBR) to the property. The premise for that request is that the RM zoning classification allows
five (5) residential units per acre. See Table 103.15.2 of the City’s Land Development
Regulations. Based on a complete review of the permit application, the City issued Permit
P2020-0637. It is this permit that the Appellant, Mr. Stelzer appealed.

At the time of application for Permit P2020-0637, Seasons 16 LLC also made an application to
transfer density to the site. They understood how large the platted parcel was but, were uncertain
of the area of mangroves or submerged land See Attachments 1A & 1B.. Based on the overall
size of the parcel, the City determined that the transfer of TDRs was not necessary. Neither
survey given to the City provided an area calculation. However, the City and Monroe County
Property Appraiser’s GIS and on-line data indicated that the parcel was 19,058 square feet
(19,000 sq ft on the MCPA gPublic Website).

All other aspects of the proposed development of the two units met the City’s Land Development
Regulations code, particularly as that relates to setbacks — front, side, and rear (shoreline). In
addition, the plans for the two residences provided appropriate fire separation

Mr. Stetzer has appealed Permit P2020-0637 based on his concern that issuance of the permit
does not meet all elements of the City’s Land Development Regulations See Attachment 2.
Similarly, Tara Duhy Esq. for the property owner, has provided their own response to Mr.
Stetzer’s request for an appeal. See Attachment 3.

CONSIDERATION:

At five (5) residential units per acre, the minimum property area for one residential unit is 8,712
square feet (43,560 sq. ft./acre / 5 unit/acre = 8,712 sq. ft. per unit). EXxisting residences and
previously platted parcels are excepted. The property in question is 19,058 square feet in area
based on a review of the City’s GIS System and the Monroe County Property Appraiser’s data.
At 19,058 square feet, the property would allow 2.19 (2) residences (19,058 sq. ft. / 8,712 sq.
ft./Unit). The number of residential units allowed rounds down to the nearest integer.

Other considerations

o Density does not accrue to mangrove forests, water, or submerged land (Policy 1-3.2.3)
o Though Mean High Water (MHW) was delineated on available surveys of the
property, there was no clear determination of area above or below MHW on
available surveys

o As determined by site visit, there are wetlands along the shoreline below Mean
High Water (MHW)

o Density which accrues to low quality wetlands (Saltmarsh & Buttonwood
Association) does accrue density and may be transferred (Policy 1-3.2.3).

o Such wetlands are, by reality and definition below MHW.

o Density is transferable pursuant to Policy 1-3.5.16 and Chapter 107, Article 3
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o Permits as requested and issued, must meet all other aspects of the City’s Comprehensive
Plan and Land Development Regulations

o Setbacks — front, rear, side, shoreline
o Setbacks per fire code
o If subdivided, the parcel in question must meet all aspects of the platting Ordinance,

Chapter 102, Article 10.
See Attachment 4.
ANALYSIS:

The City provides an analysis of its own determinations as it issued the permit in question and
for each point of Mr. Stetzer’s appeal.

1. The buildable square footage of the lot is not large enough to allow for two single family
homes in an RM neighborhood and the definition of submerged lands is being applied incorrectly
on the permit as described below.

See Appellant’s document — pages 8 & 9

The City issued the permit in question based on the two surveys provided by the original owner
and Seasons 16 LLC which closely comports with the records of the Monroe County Property
Appraiser. Again, the area of lot 26 is approximately 19,058 square feet (19,000 in MCPA
gPublic site). An indeterminant area of the property is characterized as below MHW and some
portion of that area may be submerged land or water. See Boundary Survey attached as
Attachments 1A & 1B.

o No information is provided by the appellant clearly identifying that the area above MHW
is less that the required 17,424 square feet to allow for two residences (LDR, Chapter
103, Table 103.15.2). The City made a determination that the area of the entire property
was sufficient to provide for two residence under the LDRs.

o At time of permitting, Seasons 16 LLC sought concurrent approval to transfer density to
the property. At the time, the City determined that the TDR transfer was not necessary
and upon complete review, issued Permit P2020-0643.

o After the Appeal was filed, the Seasons 16 LLC insisted on making the TDR transfer,
thus making any claim that the property did not have enough density moot.

o Final note, in their underlying claim to point 1 above, the Appellant indicates that the
following foot notes to Table 103.15.2 apply and were violated in issuance of Permit
P2020-0643:

**** Allocated densities for all zoning districts are subject to the following
additional requirements:

« Salt marsh/buttonwood association wetlands that are either undisturbed or of
high functional capacity as defined in Article 4, of Chapter 106 shall be assigned
a density of 0.25 units per acre for the sole purpose of transferring the density
out of these habitats.
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. Submerged lands, salt ponds and mangrove wetlands shall not be
assigned density for any purpose (i.e., allocated density = 0).

And further, that submerged land is defined as “Land below mean high water and/or the mean
high water line for an upland water body” (Definitions, Chapter 110).

There is a logical flaw in the LDRs, since Salt Marsh and Buttonwood (SMB) habitats lie below
mean high water by nature and by definition, and yet are allocated density under the LDRs in
apparent conflict with the definition. In compliance with both the City’s Comprehensive Plan
and Land Development Regulations, City staff has consistently considered that SMB is allocated
density for the purposes of transfer.

The City issued Permit P2020-0637 (and P2020-0548) in review of a site plan and plan
documents which it indicates met required setbacks with no variances.

Appellant Point 2 - Encroachment issues.
a. Planinconsistency — Questionable if the lot is wide enough
See Appellant’s document — pages 9 & 10

The City reviewed both residential permit applications simultaneously for consistency with
setback requirements, to wit:

o Each residence meets required front setbacks

o Each residence meets side setback requirements as measured from the “drip line” or the “
.. further most project(ion) of the principle structure . . “ to the property line on either
side (site plan only thus far).

o Each residence meets required setbacks to the shoreline

o Each residence meets required fire separation setbacks

Permitted projects must meet all Florida Building Code provisions and the City Comprehensive
Plan and Land Development Regulations. Once permitted, compliance with these regulations is
determined by various inspection requirements, including “setback’ inspections. The Permit in
question was “stayed” prior to a request or requirement for a setback inspection.

Appellant Point 2. Encroachment issues.
b. Plan inconsistency — Swales.
See Appellant’s document — pages 9 & 10

Based on the City’s review of the Permit plans (both Permits), the project meets necessary
stormwater retention requirements, notably retention of all stormwater on the project property
(Chapter 107, Article 11. Further, stormwater retention on site is a Condition of Permit
approval. The Appellant’s assessment is presumptive and cannot be verified.

Permitted projects must meet all Florida Building Code provisions and the City Comprehensive

Plan and Land Development Regulations. Once permitted, compliance with these regulations is
determined by various inspections requirements, including “swale’ inspections. The Permit in
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question was “stayed” prior to a setback inspection was requested or required.

Appellant Point 3. — Intent to Subdivide
See Appellant’s document — page 11

At the time that the City reviewed Permit applications, ultimately issued as Permits P2020-0548
and P2020-0637, there had been no request by Seasons 16 LLC. As two residences were
determined to be allowed on the property, there was no reason to make a presumption that
Seasons 16 LLC would subdivide the property. Prior to the appeal and in response to Mr.
Stetzer, the City did indicate that, IF Seasons 16 LLC were to request a Simple Subdivision of
the property, THEN they would be required to meet the provisions of the Code for platting,
Chapter 102, Article 10.

Seasons 16 LLC has requested a subdivision of the property, and in review, the City will require
that any requested subdivision meet the requirements of the Land Development Regulations. See
also, my Interpretation of the Land Development Regulations (Al 20-03) relevant to use of
Chapter 102, Article 10, Section 102.46, Table 102.46.1 — “Minimum/Maximum Subdivided Lot
Area and Front Lot Width.” See Attachment 5.

At the time of appeal, a Simple Subdivision would have been presumptive. The appeal in front
of the Planning Commission is an appeal only of Permit P2020-0637, a single building permit.
An application for a Simple Subdivision is currently under review.

Appellant Point 4 — The planned build does not fit the look and feel of the Tropic Isle Subdivision
See Appellant’s document — pages 11 & 12

The Appellant suggests non compliance with Chapter 100, Section 100.02, points, A, M, and N.
as quoted below:

“A. Protection of the small town family feel of the community;

*k*k
M. Ensuring new and redevelopment compliments and enhances community character; and
N. Implementation of thoughtful controlled growth.”

The City’s comprehensive plan designated the Tropic Isle Subdivision as:

FLUM Residential Medium
Zoning RM

As previously noted, these categories allow development at five residential units per acre. The
Points noted above serve as broad guidance for implementation of the City’s Land Development
Regulations. The points noted are intended to be broadly interpreted, but do not provide a
quantifiable metric for determining anything related to Mr. Stelzer’s appeal on this point. There
are no specific conditions in Chapter 103, Article 3, Table 103.15.2 which would limit the use of
land at the densities allowed, except for the provisions of Chapters 107 and relevant sub-Articles,
and then, only under proposed development approval. Further, the Simple Subdivision of a
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parcel is allowed as an administrative function, requiring no broader review than assurance that
the subdivision meets the constraints provided by the LDRs.

The presumption must be that ALL chapters which proceed after Chapter 100, comport to the
City’s Comprehensive Plan and Land Development Regulations within which they are
embedded.

The bottom line is that the property owner and Permit holder has issued a Permit (two) in full
compliance with the City’s Comprehensive Plan and Land Development Regulations.

Appellant Point 5 — Work was done before the permit was issued.
See Appellant’s document — page 12

Permit 2016-1493 was issued to the previous property owner in August of 2018. The owner at
that time installed a temporary electric pole. No inspection is required for such action. Beyond
that, two extensions of the permit were issued, one in March of 2019 and a second in February of
2020. No violations have occurred associated with the property. No violations have occurred
related to Permit P2020-1493. In June 2020, Seasons 16 LLC requested a revision to the permit
which was ultimately approved and reissued as Permit P2020-0548. No violations of that Permit
have occurred. This permit is not the subject of the appeal before the Planning Commission.

Permit P2020-0637 was issued for the second residence associated with the property in question.
There have been no violations of that permit.

Appellant Point 6 — Permit not valid do (due) to inaccuracies in paperwork
See Appellant’s document — page 13

After review, the City continues to find that the Permit in question P2020-0637 was properly
issued, based on adequate information from all perspectives — Code Compliance, Utilities, Public
Works, Planning and Building Departments.

CONCLUSION:

The City indicates that it properly issued P2020-0637.

e The property in question exceeds the minimum lot area of 17,424 square feet required
under the City’s LDRs.
o It is not known precisely how much area of the property lies above MHW or
within associated degraded wetlands.
o IN ADDITION, the current owner has transferred density to ensure that there is
no question about the property containing enough density to allow two residences.
e The City has reviewed the plan set for each of the permits issued and has confirmed that
the identical residences meet front, side, and rear setbacks as well as the minimum
distance between buildings (as measure from the eaves).
e The city has received a request to subdivide the property in question. It has not been
adequately reviewed on this date to issue or deny the request. As the Appeal concerns
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the City’s issuance of Permit P2020-0637, the point is moot. Issuance of Permit P2020-
0637 did not and does not rely on a request to subdivide the property

e As to “the look and feel” of Tropic Isle Subdivision, the City indicates that the project
meets all elements of the City’s LDRs and the Florida Building Code.

e The City indicates that no violations of Permit P2020-0643 have occurred.

e The City indicates that it received and reviewed an adequate body of information with
which it could make a decision that the Permit application met the Florida Building Code
and the City’s LDRs. Therefore, the City issued Permit P2020-0643 correctly.

RECOMMENDATION

The Planning Commission should find that the City’s issuance of Permit P2020-0637 was in
compliance with the Florida Building Code and the City’s Land Development Regulations.
Further, the Planning Commission should find that Permit P2020-0637 was properly issued by
the City based on the relevant points elucidated in the Conclusions above.

The Appeal of Permit P2020-0637 should be denied based on these findings and the points noted
immediately above.
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ATTACHMENT 1A
Boundary Survey — 00355417-002600
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ATTACHMENT 1B

Mean High Water Survey — 00355417-002600
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ATTACHMENT 2
Stelzer Appeal
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0y dp Clm O O \ }3 Office Use Only
i 2 ARATH N, FLORID 2 e 2
7 Planning Department A\DPM EﬁENﬁﬁ

9805 Overseas Hwy, Marathon, FL. 33050 SEP 25 |
Phone (305) 743-0033 www.ci.marathon.fl.us Mocting Date: |

B¥
Appeal Application 2017
FEE: $1,500.00. The fee is payable upon application submittal.
*Any additional meeting with mailed & published notice will be charged additional $1,500.00

Please check: @lAdministrative Appeal O Planning Commission Appeal

Applicant Name: :S-,m 8}@/2@(" 5{}:“@_(( Q(I:I“ ‘H 4 {‘PSIC‘/{’:I*S OF ﬂ?fc q(; ,r(f[éfwt e
Mallmg Address: /// /?)Gfk: 4(.-1:)! /(“/A/hlé’ '| ﬂdﬂ Ly 7‘&00 /'_[ Z 3050

Phone Number: /5—-79/, - ;I() 54 Phone (Alt):
Email: J& M eSS fé’ /.2 ec & Lm(ma 5/. LOm)

Agent Name: /}/ / /4

Mailing Address:
Phone Number: Phone (Alt):

Email:
*Property owner must submit a notarized letter authorizing the agent to act on his/her behalf.

Property Owner Name: /V /9’
Mailing Address:

Phone Number: Phone (Alt):

Email:

Legal Description of Property:

L0'7L Kl -T}C)De'C_ Isle Section A PBL-73

$6@+ KE\/ Mile Marker: 4 O
RENumber: 003554/ 7 -002600

If in metes and bounds, attach a legal description on separate sheet.

Property Description:
Street Address of Property (if applicable), or General Location Description:

/-?2% ﬁ)c)(/é.'n(rb;{‘(‘( Z.Cr.r'lp_

Parcel Number(s): L\é\) f‘ 2l
Land Use District: E@g ‘ ("/,_0 ) ‘1";@,0

Zoning District: Q M
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MIS - Payment Receipt Friday, September 25, 2020 - 1:17:26 PM

http://192.168.20.13:8086/mis/CityBooks/rptCBReceipt.asp?Sel...

City Of Marathon

i CITY BOOKS
9/26/2020 1:17:26 PM

Marathon Information System

PAYMENT RECEIPT
DEVELOPMENT APPLICATION

Date: 25 _September 2020
Paid By: JRS Software LLC =

Paid With: Check

Receipl From:

Development Recei

RE: 123 MOCKI DLN
Real Estate #: 00355417-002600
Receipt #: DP2020-0100
Project #: DP2020-0123
Received By: Lorie Mulling
Check #: 876560
Amount: $1,500.00

WARNING -

T

WARNING -

"O0000B?ESEO™ 12 255270L 4

1of1

THIS CHECK IS PROTECTED BY SPECIAL SECURITY G

CURITY GUARD FEATURES

| Cashier’s Check

Date: 9/24/20 _876560
Bk 0432
$1,'500.0/0
b

UARD FEATURES

i 80700700 e
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Appeal Application # Page 2 of 6

Present Use of Property: \/C( ¢ an 7L L&+
Proposed Use of Property: & &S/ n@/p -‘-qm ; /L{ }) oM eSS
Property Size: _/ /, Oco 62; 'Séfé"/" per +cd( & nD [ee S fa;{

Decision Being Appealed

Tssuante ok Permit PRos0 -0637  dedec| 8/&7/9.0
Seo. aZarhed briol and clocumentation.

Date of Decision Being Appealed 8’/&) 7 /, A0

A COPY OF THE BASIS FOR THE APPEAL IN THE NATURE OF AN INITIAL BRIEF AND
ANY EVIDENCE INCLUDING TESTIMONY, AFFIDAVITS, AND THE CURRICULUM
VITAE OF ANY EXPERT WITNESS THAT WILL BE CALLED MUST BE ATTACHED TO
THIS APPLICATION. The brief must at a minimum state all grounds for the appeal, including, but
not limited to, the law being appealed and any facts necessary for the interpretation of those laws.
(Attach additional sheets of paper as necessary.

Names and addresses of all expert witnesses that you propose to call at the hearing:

I\///71

Are there any pending code violations on the property? ) No 0 Yes If yes, please explain:

[ certify that I am familiar with the information contained in this application, and that to the best of my
knowledge such information is true, complete and accurate.

JAMes STPLze(

ppHcanpor Agent Name (Please Print)
W= 7254080

Signature of Applicant or Agent Date

XOT.-\RY STATE OF FLORIDA,
COUNTY OF MONROE

The foregoing i instrument was acknowledged before me on this A [:) day of .\S} /b‘dL ,20 afzu .by
( ) NA_ . Z M who is persona]ly known or who produced

C for identification.

TATEOFFLONDA Q

Stgnature of Notary Pﬁhﬂlc — State of Florida

CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 | planning@ci.marathon.flus | www.ci.marathon.fl.us/government/planning/
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Appeal Application # Page 3 of 6

IWE /

Print name(s) of property ownei(s)

Hereby
Authorize:

Print name of Aggnt

to represent me/us in processing an application
for:

Type of Application

on our behalf. In authorizing the agent to represenf me/us, l/we, as owner/owners, attest that
the application is made in good faith and that apy information contained in the application is
accurate and complete.

(Signature of owner) (Signature of owner)
(Print name of owney (Print name of owner)
NOTARY STATE OF FLORIPA,
COUNTY OF MONROE
The foregoing instrument wag acknowledged before me on this day of .20 .by
who is personally known or who produced
/ for identification.
Sighature of Notdrv Public - State of Florida My commission Expires:

CITY OF MARATHON PLANNING DEPARTMENT
Phone (305) 743-0033 | planning@ci.marathon.flus | www.ci.marathon.fl.us/government/planning/
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Appeal Application # Page 4 of 6

Appeals

> An appeal of the decision of the administrative official or body may be made within 30 working days
from the date of such decision. If filed, an appeal stays any further action on the permit until final
resolution of the appeal, unless the administrative official or body, whose action is the subject of the
appeal, certifies in writing that the stay poses an imminent peril to life or property.

IMPORTANT NOTES:

» A concept meeting with the Planning Department is recommended prior to submitting your application;
this informal meeting allows you to become acquainted with all requirements and processes involved with
your application. To guide you through the process and ensure that your application is understood and
properly processed, it is recommended that you also meet with a City Planner at the time you submit your
completed application. Appointments can be scheduled by contacting the Department ahead of time.

> The Council and PC shall consider only those items cited in the appeal. In its deliberation, it may use the
record and any additional evidence relative to the application and may confirm, reverse, or modify the
appealed action based upon its interpretation of the findings required and the evidence submitted.

o Commission: The PC shall hear and make decisions on appeals of an action by any administrative
official or the TRC made pursuant to the provisions of the LDRs.

o Council: The Council shall hear and make decisions on appeals of an action taken by the PC
made pursuant to the provisions of the LDRs.

» The decision of the Council and PC on an appeal shall be effective immediately.

> An appeal of the decision of the Planning Commission may be made within 30 working days from the
date of such decision. The appeal will be heard by the City Council within 45 working days of receipt of a
complete appeal application.

> In accordance with FL Statute 286.0105 if a person decides to appeal any decision made by the board,
agency, or commission with respect to any matter considered at such meeting or hearing, he or she will
need a record of the proceedings, and that, for such purpose, he or she may need to ensure that a verbatim
record of the proceedings is made, which record includes the testimony and evidence upon which the
appeal is to be based. The requirements of this section do not apply to the notice provided in s.
200.065(3).

2017 Planning Commission Meeting Schedule

Application Deadline

12/01/16 | 01/01/17 | 02/01/17 | 03/01/17 [ 04/01/17 | 05/01/17 | 06/01/17 | 07/01/17 | 08/01/17 | 09/01/17 | 10/01/17 | 11/01/17

Planning Commission Meeting Date
01/17/17 | 02/21/17 | 03/20/17 | 04/17/17 | 05/22/17 | 06/19/17 | 07/17/17 | 08/21/17 | 09/18/17 | 10/16/17 | 11/20/17 | 12/18/17

Meetings are held the 3* Monday of the month at 5:30pm.

STAFF CONTACTS: The Planning Department will guide your application from start to finish,
engaging other City departments or agencies as needed. You will receive a copy of the staff report one
week before your meeting.

George Garrett Brian Shea Geovanna Torres
Planning Director City Planner City Planner
garrettg(@ci.marathon.fl.us sheab(@ci.marathon.fl.us torresg(@ci.marathon.fl.us
305-289-4111 305-289-4112 305-289-4109

CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 | planning@ci.marathon.fl.us | www.ci.marathon.fl.us/govermment/planning/
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Application Requirements
Appeal Applications

These requirements are not to be considered ALL inclusive of the requirements for the proposed work.
The City may require additional drawings, specifications or information in order to complete the review
of the application.

THE FOLLOWING MUST BE PROVIDED IN ORDER TO BE A COMPLETE APPLICATION:

Application completed in full.

Proof of ownership (copy of deed or tax statement)

Agent authorization (as applicable)

Property Survey no older than two years from date of application.

Site Plans. As applicable
A copy of the document(s) which comprise the decision being appealed.

O I

Letters of Coordination may be required. The applicant must check with the Planning
Department to identify other agencies expected to review the project. These may include:

o City of Marathon, City Fire Chief — (305) 743-5266

o City of Marathon, Utilities Manager- (305) 289-5009

o Florida Department of Environmental Protection (FDEP) — (305) 289-2310
o Florida Department of State, Division of Historic Resources

o Florida Department of Transportation (FDOT) — (305) 289-2350

o Florida Keys Aqueduct Authority (FKAA) — (305) 743-5409

o Florida Keys Electric Cooperative (FKEC) — (305) 743-5344

o Monroe County Department of Health — (305) 289-2721

o South Florida Water Management District (SFWMD)

o U.S. Army Corps of Engineers (ACOE) — (305) 743-5349

o U.S. Fish and Wildlife Service (USFWS) — (772) 562-3909, ext. 306
o Other, as applicable to the project

CITY OF MARATHON PLANNING DEPARTMENT
Phone (305) 743-0033 | planning@ci.marathon.fl.us | www.ci.marathon.fl.us/government/planning/
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Chapter 102, Article 17 — Appeals

Provide an explanation of the basis for the appeal and any other evidence that may be pertinent to
the application.

Use additional sheets as necessary

Spe Afaahed.

CITY OF MARATHON PLANNING DEPARTMENT

Phone (305) 743-0033 | planning@ci.marathon.flLus | www.ci.marathon.fl.us/government/plannin
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Appeal
123 Mockingbird Lane (Lot 26)
RE 00355417-002600

The purpose of this appeal is not to say that Seasons 16 shouldn’t build a home at 123
Mockingbird Lane (Lot 26) but to ensure that all written building ordinances are being enforced
equitably by the city for all who apply. The owners of the properties on Mockingbird Lane,
Marathon, FL are requesting that permit P2020-0637 (Attachment 1) issued on August 27, 2020
be rescinded for any or all of the following reasons based on the following ordinances.

Chapter 100 Article 1 Section 100.02, Chapter 102 Article 10 Section 102.46, Chapter 102
Article 14 Section 102.18, Chapter 103 Article 3, Chapter 107 Article 5, Chapter 110 Article 3

1. The buildable square footage of the lot is not large enough to allow for two single family
homes in an RM neighborhood and the definition of submerged lands is being applied
incorrectly on the permit as described below.

Calculation of Buildable Square Footage

Square Feet

Property Appraiser Site Square Footage* 19,000
Less submerged lands that do not have a density calculation** 1,933
Independent Licensed Surveyor Calculation above mean high water level*** 17,067

Square Footage Required Per City Ordinance Table 103.15.2 (Attachment 2)

Land Density required per dwelling per City Ordinance 8,712
Two dwellings require 17,424
Footnotes:

*qPublic.net Monroe county, FL (Attachment 3)

**Footnotes to Table 103.15.2 (Attachment 2 pg. 3)

** Reese Surveyors Property Survey (Attachment 4)
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Builder is short at least 357 square feet to build two dwellings (17,424 less 17, 067).

Land below the mean high water line was not being subtracted from the 19,000 sg. ft. to
calculate the actual buildable square footage of the lot. The independent survey (Attachment
4) clearly shows the mean high water line and the footnotes to Table 103.15.2 (Attachment 2
pg. 3) clearly state that “allocated densities for all zoning districts are subject to the following
additional requirements:”

» Salt marsh/buttonwood association wetlands that are either undisturbed or of
high functional capacity as defined in Article 4, of Chapter 106 shall be assigned
a density of 0.25 units per acre for the sole purpose of transferring the density
out of these habitats.

« Submerged lands, salt ponds and mangrove wetlands shall not be assigned
density for any purpose (i.e., allocated density = 0).

The definition of submerged land per Chapter 110 Article 3 Defined Terms is as follows:

Submerged Land: Land below the mean high tide line and/or the mean high water line of an
upland water body.

As seen by the calculations and definitions in the Marathon City Ordinances, the planning
department has not calculated the density properly and this project does not meet minimum
requirements. Therefore the property owners of Mockingbird Lane are requesting the permit
to be rescinded.

2. Encroachment issues
a. Planinconsistency — Questionable if the lot is wide enough

The width of the lot is 100 ft wide. Since the builder is trying to build two houses
on the one lot, the widest each house can be is 40 ft. wide with five foot setbacks
from each of the side rooflines. (4 setbacks x 5 ft. each = 20 ft.) Because the
builder is using every inch of width possible on this lot, the plans need to be
accurate and the homes built exactly to the inch so that there are no
encroachment issues.

The plan package measurements do not agree and depending on which page you
look at, the plans show houses that may or may not fit on this lot. For example,
the single site plan (Attachment 5 pg. 1) shows a 40 ft house with no roof overhang
on the bump out. The site plan with two houses (Attachment 5 pg. 2) shows a 41.3
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ft. house (scales on page don’t match) with an overhang on the bump out. The roof
plan shows a house that is 41 ft. wide (Attachment 5 pg. 3).

Since two houses are being built on a single lot, you would assume that the lot
would be laid out according to the site plan which displays two houses (41.3 ft. per
house). If that is the case, the houses do not fit on the lot.

In addition, the site plan with two houses (Attachment 5 pg. 2) only shows a
setback of 10 ft between the two houses from wall to wall instead of roofline to
roofline.

Ordinance Chapter 107, Section 107.35 states:

“Measurement: in measuring a setback, the horizontal distance between the lot
line and the further most project of the principal building shall be used.”

The property owners of Mockingbird Lane are requesting that The City only
accept accurate plans especially when buildings are being built exactly to the
setback. Because this issue has been brought up to the Planning Director and City
Planner in meetings by the owners of Mockingbird Lane, we feel a setback
variances will not be acceptable once the homes are built. We are requesting
that the permit be rescinded until proper and consistent plans are submitted for
structures that fit on the lot.

. Swales —

The site plan drawings for unit 2 shows swale A (which is 5’ wide and 1 ft deep)
starting at the roof line and butting up against the adjacent properties fence. (See
Attachment 5 page 1)

Fill was brought in and raised the property elevation higher than the adjacent
property. The current swale drawing does not fit in the area designated because
the swale drawing shows a 5 ft swale 1 ft deep surrounded by permeable soil. In
this case, the line trench fabric will be against the neighbor’s fence which is plastic
and not permeable soil. The water will runoff onto the adjacent property and
undercut the neighbor’s fence over time.

The crest of the swale needs to be at a minimum the same elevation as the
adjacent property.

The property owners of Mockingbird Lane are requesting that the permit be
rescinded until proper plans are submitted where the swale drawings properly
reflect what needs to be done for the actual elevation of the property.

Page 65 of 130



3.

Intent to Subdivide

A simple subdivision is defined in the City Ordinances Chapter 110 Article 3 as follows.

Simple Subdivision: The subdivision of a parcel with a duplex structure into two (2)
separate parcels or alternatively, the subdivision of a vacant parcel into two (2) legal
parcels each of which meets all of the requirements of the City's Comprehensive Plan and
Land Development Regulations.

The developer clearly plans to subdivide this lot as can be seen by:

The site plans which indicate a Lot A and Lot B. Lot A indicates 52’ of street frontage.
Lot B indicates 48’ of street frontage and there are two separate driveways. (See
Attachment 5 pg. 2)

Two permits have been issued (See Attachment 1 and Attachment 6)

Lots are being advertised individually and this has been brought to the city’s attention.
(See Attachment 7)

This is important due to City Code requirements:

L]

The existing lot must be 26,136 square feet to subdivide into two lots per city
ordinance Chapter 102 Article 10 Table 102.46.1 Simple Subdivision. The 123
Mockingbird Lane lot is much smaller than the required 26,136 sq. feet. (See
Attachment 8 pg. 2)

Zoning requirements require 100’ of street frontage per lot. (See Attachment 8 Page 2)
The site plans show an obvious setback encroachment between the two units if the
subdivision occurs. (See Plan Inconsistency 2a above).

This is no longer a vacant parcel per the definition of a Simple Subdivision (See definition
above).

The property owners on Mockingbird Lane request that the Planning Commission not
allow this lot to be subdivided if it is requested in the future and to keep to the required
100 ft. of street frontage.

4. The planned build does not fit the look and feel of the Tropic Isle Subdivision.

e No lots have been subdivided since the original subdivision of Tropic Isle in 1970
(See Attachment 9).

e Alllots have 100 ft of street frontage unless they are one of the pie shaped lots in
the circle.

e All lots have been developed using the same look and feel except for the last 3
vacant lots which have been purchased or are under contract by Seasons 16.
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The neighborhood is trying to keep the feel of large lots with larger than required
setbacks. Until this permit, the look and feel has been maintained by everyone in the
neighborhood except Seasons 16.

Chapter 100 Article 1 Section 100.02. - Purpose and intent states that “the City has
developed these land development regulations to implement the Comprehensive Plan

and to protect the character, environment and viability through:.

A: Protection of the smali town family feel of the community;
M. Ensuring new and redevelopment compliments and enhances community character;

N: Implementation of thoughtful controlled growth.”

The Mockingbird Lane neighborhood requests that the Planning Commission allows us
to maintain our small town family feel by not allowing the last builder in our subdivision
to change the look and feel that we have maintained up until this point. We request
that two residences not be allowed on this single family lot or allow the lot to be
subdivided.

. Work was done before the permit was issued.

Chapter 102 Article 14 Section 102.18 states the following:

B. Improvements without a Building Permit: When a building permit is required, site work,
site clearing, grading, improvement of property or construction of any type shall not be
commenced prior to the issuance of the permit.

a. Removal of Buttonwood comment was added on 8/19 to the permit. The permit
was issued two weeks after the buttonwood was removed. (See Attachment 1)

b. Letter of commencement was filed 7 days before the permit was issued. (See
Attachment 1 and Attachment 10)

The property owners on Mockingbird Lane request that all construction conform to the
permits. Work beginning before a permit is issued sets a precedent that builders can
begin work when they want as opposed to beginning work once it is permitted. Code
Compliance needs to review commencement documentation and permits (current and
previous) to correctly enforce regulations.
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6. Permit not valid do to inaccuracies in paperwork

Permit P2020-0637 was not issued to Seasons 16 who acquired the property on 6/25/20
per the Deed Warranty. (See Attachment 11). They were issued to the previous owners
Albert E Kretschmer Il and Harriet Gates Krestschmer. The previous owners gave
authorization to Seasons 16 to do General Planning for the lot while it was still under their
name but did not authorize them to apply for and have a permit issued in their name.

(See Attachments 1, 11, 12)

The property owners on Mockingbird Lane are asking the City Planning Department to
make sure that Building Applications are being submitted for the correct authorized
work and that permits are issued in the correct name. As of 9/23, the permit was still
not issued in the correct name and therefore was not valid.

Conclusion: The construction on 123 Mockingbird Lane has brought to light that not all
ordinances are being enforced even when they are clearly written. Variances are not just
being granted for unique situations but are being used to fix issues that should have been
addressed during the planning process. The property owners of Mockingbird Lane are asking
the Planning Commission to please carefully consider our requests regarding 123 Mockingbird
Lane and to rescind permit P2020-0637 as well as enforce the written city ordinances at this
location and equitably throughout the city.
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Building Project Permit

9508 Overseas Highwey, Marathon, FL 33080 Phone: (305} 743-8033 Fax: (308} 743-3667

P2020-0837
202 A3GresS [ ] s Tt
123 MOCKINGBIRD LN |
Lvihor Adtress B/4/2020 Approved
KRETSCHMER ALEZRT £ |1l AND HARRIET 711 HUMMINGEIRD WAY APT B/12i2020 Geo-lech Rept Revd
GATES 207 NORTH PALM BEACH, FL 8/12/2020 Approved
ek 0 8/16/2020 Pricin
GiniSlate/Geu iy woge ot ¥ g PLET!
NORTH PAL r.1 ut' ACH FL 33408-5170 (772) 216-0780 8/19/2020 PRICING COMPLETED
| = Biz1/2020 Permit Paid For
frchitazt Adgdregs
| [73C Kosinski Enginearing inc 135 Gulview Ave 8/z712020 Issued
| | CaurstateiCepntnuip Sou (Lanse Phone 8/27/2020 Parmitted
I { Rt Myers Beach 1. 33831 AZ017-0020
Soguzant 2 Projact Valuaton
‘ Construction Dynamics inc 1222 SE 47th St Suite 330 50.00
CiivfiitstaCaunioyZio Co Prone $/Sc.FL,
Cape Coral FL 33204 {230) 267-4804 0
Peoject Cegrriplion Stonies Typo O Gonsiruction
“BRAS* Pians i rg & P2U18-1450 with new GBS Dupiex. metal roof, water and aleclric to dock. New
*B8/17/20 Per GG A funlex, 2 SER side by sige, no common wal™
“*8118/2020 Permi aws the remaval of one (1) mature buttonwood - GG"
Plock Zequng Lot Year Buili Real No, Units Floor Area
1 {}0355417 002600 0
Building Paemiy Permit#: B2020-1638 Buliding Permit Fee: $B,561.96
Coiasior N Adgress License No
Censt '-Cu\, 1 Dynemi 1222 SE 471h 5! Suite 330 C2014-0123
City/Starg Ca: Ehone Penrit Type
|  Cape Ccm f (238) 287-4804 Bullding
Quanuty Description Unit Cost Total Cost
2206 RES CBS/NON-MODULAR {$2.00 PER SF) $2.00 $4,412.00
15 RES PLANS REVIEW/ REV REVIEW $70.00 $105.00
8 City £d Fee 54 84.00 §32.00
| 1 CCA Surcharge Fee 547.04 $47.04
i OBPR Surcherge Fee §70.56 $70.56
1738 iMPACT FEE: Cons Lands Residensial 50.36 $626.04
1739 IMPACT FEE. Parks Residentiai $0.50 $869.50
| 1739 IMPACT FEE: Roads Residential $0.88 $1,530.32
[ 1738 IMPACT FEE. Safety Residential §0.50 $869.50
B ltams Total: $8,561.96

iSuiIding Savier Permit

Permit #: T2020-1646

Building Sewer Permit Fee: $5,823.50

Wraclar i Licanss No
Ernest Liz Plumsing 3711 Pearlman Count €2010-0053
CitwiSimbe/Coumitg Coden Phone Permii Typa
| KeyWastFL 33029 (305) 879-3713 Building Sewer
| Quantity  Uniis Dascripticn Unit Cost Total Cost
| 1 Sewer Lat Conn $93.50 593.50 $93.50
[ 1 st £ System Dev Fees §5,730.00 $5,730.00
| 2 ltems L Total: $5.823.50
iﬂmtncul Feriait Pereil #: E2020.7847 Efectrical Permit Fee: $0.00
I :
Contiaeto: Adore Licanse Mo
| Vareg Eineiric ing 5218 SW 187 Ave ©2018-0149
Bhone Permit Type
(7885 288-1090 Eleclrical
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Wtachment 1 pyd of 3
<

Quanfily  uniis Cascrintion Unit & Total Cost
i Eleglric-new construclion $0.00 $0.00
{ ftem Total: $0.00
Mechanical Permit Permit #: M202G-1649 Mechanical Permit Fee: $0.00
ol Address License No
Houstnn Air {uﬁn) P 0. Box 1321 €2007-0038
guniy Pnoe Parmit Type
Tavernier L 33@?[1 (305} 852-2960 Mechanical
. ELﬁJJX Unils Description Unit Cost Total Cost
Machanical new i $0.00 $0.00
1 tlan. Tolal: $0.00
[Plumbing Parmit Permit #: P2020-1648 Plumbing Permit Fee: $0.00
| Cantessior Address License No
| “Emest Liz Plurbing 3711 Paariman Coun €2010-00563
| cirvistayCounivizi enong Permi Type
Key Wast FL 3 {305) 878-3715 Plumbing
Ouanity  Units Descrigtion !&lﬁaﬁ Total Cost
i mbing n ign $0. $0.00
{ tlem - Tolal: $0.00
Rightof Way Pecmit Permit #: 720201662 Right of Way Permit Fea: $93.50
Cantractar Addresy Licensa o
Construction Dynamics Inc 1222 SE 47th St Suite 330 C2014-0123
| CliyrStareiGou mq..a_/_ Phona Parmil Typs
Cape Coral FL {239) 267-4804 Right of Way
Guantity Wnits Descriotion Unit Cost Total
1 ROW§83.50 $93.50 §983.50
S 1 Total: $83.50
| RogfiRerou! Permil Permit #: R2020-1650 RoofiReroof Permit Fee: $0.00
| Copiraptnr - Address License No
|~ Lindnolm Censtructan It 88005 O/S HWY ©2009-0707
| CiyiSimaCauntiv2i; hopne Bermil Tyge
ISLAMORADA FL - (305) 363-1735 Roof/Reraof
Quantity Description Unil Cost Total Cost
" -ngv g $0.00 $0.00
| 1 liam R Total: $0.00
[Site Wark Fermit o Permit #: 52020-1651 Site Work Permit Fee; $0.00
Cenuisie: Addrasy Licanse No
Constiuction Dynemics lng 1222 SE 47¢h St Suite 330 C2014-0123
| CiviStaieSountoylZin Cade Phone Permit Type
| Cape Coral FL 3390 {239) 267-4804 Site Work
[ Quantty  Unie Descrption Unit Cost [ Cos
1 RES SITEWORK $63.50 0.00 50.00
f=cLUBM__ = Total: $0.00
A 514,4?8;96]

Permit & n..unu{_

[RE: 0035547 7-0
[BUILDING DEPAR
IANY CONTRACTOR
IDBFR

1. Al wurn must ks pe

3 \..olmr ickon far
["eccssaw

rormed according to Code.,

3. siit sergens, guged rails (Cautior 1ape), and any agplicable safely andior OSHA measures shalt be put in place as

3 MOCKINGBIRD LN Unit 2)
TNOTICE TO CONTRACTORS:
ARTING WORK WHERE A PERMIT 15 REQUIRED WITHCUT FIRST OBTAINING A FERMIT WILL BE REPORTED TO

operly disposad of.
femavet to be mitigaled on site with three buttonweods {ar similar) 10 gallans pots or greater
n must remain undisturbed

OFFICE COPY
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A ' #a{%“”ﬂf’- { r‘}"fj@ 2 of

eaatnlion must be retmoved prior (o permit closure.
retainad on sile.

1. Al invaswe sxosc v
7. A storm wirtar mue

LITILITY DEPARTMENT CONDITIONS — VACUUM SYSTEM:

STAFF MUST BE ON SITE TO WITNESS CONNECTION TO CITY SEWAGE COLLECTION

HE CITY OWNED CLEANQUT IS PROHIBITED UNTIL ALL INSPECTIONS ARE APPROVED,

HE TWO-STEP INSPECTION PROCESS. ANY ISSUES ARISING FROM 'MPROPER CONNEGTIONS WILL BE

TY CWNER. FINAL INSPECTION FROM UTILITY DEPARTMENT REQUIRED PRICR TO CONNECTING TO

SON

LAEKRRRRA SRR R 3

WASTE SIS

]

|1. Pufbe wi vardly lozation and depih of connection to Cily collaction syatem. Cooedination with the City Utility Department o verify
would b

2. Ensure apprognals ar lnizka at sach iatersl.

& Allolage o 199 gewer lipa yrench must be badded with %" gravel (#57). Plaase assure praper compaction and densities are parformed as much
of wark appears 1 te unce: paved driving / parking areas,

4. Tranch beckfll meisnal shall be compacted in 12" lifts up to grade elevalion,

5. Ait Intaks line must aendicular to the ground, with a stainiess 4 inch scraan (Part no. GVF) available thru AirVac or equivalent and be
|inatedt out of vehic Hic or parking arcas,

8, Contraciorn must @iz flushing of lines and include observation by the Cily througn inspaction, prior to connection to the Citios collection
isystem, Debris in va it reaulting from any construction work SHALL oe removed by CONTRACTOR/OWNER,.

|7, Cor £ e hyarostalic tests and open (rench inspections for all gravity lines through City building deparment.

8. Backwatpr vaiv =

g. Any night-ol-way srecs demaned aunng construction, including asphalt or sod, shall oe repaired and restored to the satisfaction of the City.

110, Sunshine Ona ¢ 4 32-4T70 Notification Required to find oul where buriea facllilies (gleciric, gas, telephene, cable, water) are localed as
epecifiad by Uhate: 5o, = § Inciuding two (2) full business days notice before digging in public ight-of-way, as applicable.

11 PRIOR TO COMN=CTING to the City's collection system, Plaasa contacl the bullding depariment inspection line (305-289-4133) TO
(SCHERULE VALVE INSTALL AND FINAL INSPECTIONS AND CONNECTION BY THE UTILITY DEPARTMENT to the City's wastewater system
with notess than 48-hours advance notice.

2. Any cevialions from e plen submitted are required lo submit 2 parmit modification prior to proceeding with the work.

13 ALL GLUE JOINTS 10 8E PURPLE PRIMER/HEAVY BODY GRAY PVC GLUE

FOR 1N

ALL. (305) 2894133, PLEASE LEAVE YOUR NAME, PRQJECT #, LCCATION OF INSPECTION, TYPE OF
INSPHCTION ® OF PeRSON 70 BE CONTACTED IF WE HAVE ANY QUESTIONS. THE OWNER OR CONTRACTOR MUST CALL
IN BY 3 P H 15 WORK DAY, ALL INSPECTIONS WILL BE PERFORMED WITHIN 25 HOURS (MEXT WORKING DAY) OF THE
CALLIN, ALL WORY 70O COMPLY WITH APPLICABLE CODES.

N

S SHALL BECOME INVALID UNLESS THE WORK AUTHORIZED BY SUCH PERMIT IS NOT COMMENCED WITHIN 6
SSUANCE, AND RECEIVES AN APPROVED INSPECTION OR IF THE WORK AUTHORIZED BY SUCH PERMIT 1S
EL FOR A PERIOD OF 6 MONTHS AFTER THE TIME THE WORK IS COMMENCED. IF WORK HAS COMMENCED
(=D, BECOMES NULL AND VOID, OR EXPIRES BECAUSE OF LACK OF PROGRESS OR ABANDONMENT, A NEW
P PROPOSED CONSTRUCTION SHALL BE OBTAINED BEFORE PROCEEDING WITH THE WORK,

0 THE REQUIREMENTS OF THIS PERMIT, THE MARATHON CODE, AND MARATHON LAND DEVELOPMENT
LY BE ADDITIONAL RESTRICTIONS OR REQUIREMENTS APPLICABLE TO THIS PROPERTY THAT MAY BE FOUND
S2 OF MONROE COUNTY OR THAT MAY BE REQUIRED FROM OTHER GOVERNMENTAL ENTITIES SUCH AS
NCIES DR WATER MANAGEMENT DISTRICT, FKAA FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE
MiT DOES NOT CREATE ANY RIGHTS ON THE PARY OF THE APPLICANT TO OBTAIN A PERMIT FROM ANY
CY, THE WATER MANAGEMENT DISTRICT, FKAA FKEC, FDOT. AND ANY OTHER APPLICABLE OUTSIDE

: y ANT 3 CREATE ANY LIABILITY ON THE PART OF THE CITY OF MARATHON IF THE APPLICANT FAILS TO OBTAIN
REQUISITE APPROVA ~ FULFILL THE OBLIGATIONS IMPOSED BY A FEDERAL AGENCY, STATE AGENCY, WATER MANAGEMENT
DISTRICT INCLUDING U1 NOT LIMITED TO FKAA ,FKEC, FDOT, AND ANY OTHER APPLICABLE OUTSIDE AGENCY,

IS PERMIT THAT THE APPLICANT OBTAIN ALL APPLICABLE/REQUIRED FEDERAL, STATE, WATER
E _INCLUDING BUT NOT LIMITED TO FKAA FKEC, FROT, AND ANY OUHER APPLICABLE OUTSIDE AGENCY
PERMITS BEFORE COMMENCEMENT OF DEVELOPMENT.

WARKING TO FAILURE TO RECORD A NOTICE OF COMMENCEMENT MAY RESULT IN YOUR PAYING TWICE FOR
IMEROVEMNTS TO 0003 TROPERTY. IF YOU INTEND TO OBTAIN FINANCING, CONSULT WITH YOUR LENDER OR AN ATTORNEY BEFORE
RECORDING YOUR NOVICE OF COMMENCEMENT

A0 A PERMIT ISSUED SHALL BE CONSTRUED TO BE A LICENSE TO PROCEED WITH THE WORK AND NOT AS
ANCEL, ALTER OR SET ASIDE ANY OF THE PROVISIONS OT THE CODES, NOR SHALL THE ISSUANCE OF A
ILUING OFFICIAL FROM THEREAFTER REQUIRING A CORRECTION OF ERRORS IN PLANS, CONSTRUCTION OR
2 AND LDR'S

PERMIT PREVENT TH
VIOLATIONS OF THE ¢

ALL CONSTY

FUARANTER (

N : RIGHT OF WAY i8 SUBIECT TO REMOVAL AT ANY TIME BY ANY UTILITY OR THE CITY WITHOUT
EMENT

IT 18 THE

CONIMTIONS |

: 'O UNDERSTAND, ACKNOWLEDGE, AND ACCEPT ALL GUIDANCE, RECOMENDATIONSAND

'y i85 PERMIT CONSIDERATION OF SECTION 107106 OF THE CITY OF MARATHON ELOOQDPLAIN
CONS ADOPTED-IN COBPLIANCE WITH THE SETTLEMENT AGREEMENT DATED JANUARY, i1, 2611 IN THE
TICAL OPINION CONCERNING THE LAWSUIT DATED APRIL 30,201 AS AMENDED

T ISTHE OWNER SR srlhelBall "/AT ALL FINAL (NSPECTIONS HAVE BEEN COMPLLTED AND APPROVED,

PRINT NAME

iy OFFICE COPY
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Table 103.15.2 |
DENSITY, INTENSITY AND DIMENSIONS FOR ZONING DISTRICTS
MU MU- P PR RH R- RM RM | RM- | RL | RL-C
M MH -1 2
Density 6-15 | 6-15 10- 1/ 8-25 | 8-25 =10 4 5 0.5 23
Range 25 4ac
(units per
acre)
Market 6 6 25 8 8 5 4 5 0.5 0.25
Rate
(maximum)
15 [5 10~ 25 13- 25 10 4 5 0.5 25
Aftordable 25 25
(maximum)
Transient 3-25 3-25 10 0 0 0 0 0 0 0
Min lot
area per
unit
(square feet)
Market 7.260 | 7,260 4 5,445 | 5,445 8,712 10, | 8.71 2 4
Rate acres 000 2 acre | acres
2,904 | 2.904 | 1,742 4 1,742 | 1,742 4.356 10, | 8.71 2 4
Affordable acres 000 2 acre | acres
FAR 0.15- | 0.153- | 0.15- | 0.15- N/A
0.6" | 0.61 | 0.75 | 0.50
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#

Setbacks

Front,
min

0-30

20

15

10 10 20

25

Rear, min

20

20

10

10

10 10 20

20

25

Side 1,
min

10

10

10

10

Interior
Side Min

10

h

10

Side 2.,
min

10

10

10

Street
Side Min

Height

Limit !

37

37

|S%)
~I

37

37

Units Per
Building***

10 | N/A

Max Lot

Coverage
£ T

Open
Space,
Min, (%o)**

0.20

0.20

0.20

0.20

20

20
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Minimum
Street-front
Lot Width

75 100" 100 | 100

Footnotes for Table 103,15.2

* Determined by the Director, based upon Habitat Analysis
** Subject to Table 106.16.1 "Open Space Requirements per Habitat Type”
“* Affordable dwelling units not subject to this limitation

**** Allocated densities for all zoning districts are subject to the following additionat
requirements:

« Salt marsh/buttenwood association wetlands that are either undisturbed or of high functional
capacity as defined in Article 4, of Chapter 106 shall be assigned a density of 0.25 units per
acre for the sole purpose of transferring the density out of these habitats.

» Submerged lands, salt ponds and mangrove wetlands shall not be assigned density for any
purpose (i.e., allocated density = Q)

‘The FAR for mixed-use developments may be increased to .75 if mitigated by the development
of affordable/workforce housing is provided

*Density bonus limited to deed-restricted affordable housing as established in Article 1,
"Affordable Housing" of Chapter 104.

*Subject to the additional height restrictions of Article 5, Chapter 107,

(Ord. No. 2010-15, § 2, 1-11-20171; Ord. No, 2014-10, § 4, 7-8-2014; Ord. No. 2018 04 . § 1, 7-10-2018)
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\ BEARMING BASE:
% THE CENTERLINE
- OF MOCKINGBIRD LANE
< AT N21°23'28°E
B AS SHOWN UPON PLAT ) )
o ALL ANGLES DEPICTED CERTIFIED TO:
(i ARE B0 DEGREES UNLESS MIKE ARANDA
i / OTHERWISE INDICATED
I
LA RO WATER ELEVATION i -
-0.10, NAVD 1888 -I :1| / 1 ADDRESS: -—_ e ——— — — —
1.37, NGVD 1229 1 LOT 26 MOCKINGBIRD LANE LEGAL DESCRIPTION:
AsLocagnon z | ; MARATHON, FL 33050 | Lot 26, TROPIC ISLE, SECTION A, & subdivision accarting to the Piat
12410 8l il wows / | thereof as recorded in Plat Book 6, Page 73, of the Public Records of
81 1T ooroE MEAN HIGH WATER SURVEY Monroe Courty, Fiorlda.
gl FILE NUMBER 1S 6188 - —— ——
| 1)
ot b8 LOT 28 ! THIS MEAN HIGH WATER LINE
210 oy SURVEY COMPLIES WITH CHAPTER
e 1 \ VACANT 177, PART II, FLORIDA STATUTES
bl oam <241 THE MEAN HIGH WATER ELEVATION
1G5 AS SHOWN HEREON WAS ESTABLISHED
FLovos BY EXTENDING THE ELEVATION SHOWN
B | a0 AT MEAN HIGH WATER INTERPOLATION
4.85 POINT NO. 3130
BENCHMARK USED: PID AAO316
STAMPING: U 273 1066
MARKLOGO: CGS
EL. 587, NGVD29
(EL. 4.55, NAVDSS)
ELEVATIONS SHOWN AS
X30C REFER TO NGVD29
VERTICAL DATUM
UNLESS OTHERWISE NOTED POLE COME. T,
UTILITY POLE METAL R
UTILITY POLE WOCE T
FLOOD ZONES REFER TO NGVD29
AS PER FIRM MAPS GENERAL NOTES
1) mwkummmmwmmvesswm T OF
{ HAVE CONSULTED THE FEDERAL s e o e F it Ve,
EMERGENCY MANAGEMENT AGENCY P A7 PLIEFGEE CITHER THAN Whata WA SIRIGSMALLY ICTENDETS,
FLOOD INSURANCE RATE MAP - THE LI BRVEYOR § LPeER, WL
COMMUNITY NO.: 120681 ﬁmsonluw&wmmwwmm
MAP NO.: 12087C-1379K a) Lsmwmvssesnmakua«mm
MAP DATE: 02-18-05 REPRESENTATIVE. PUBLIC RECORDS HAVE NOT BEEN RESEARCHED BY
THE HEREON DESCRIBED O A o CCTERAAME v non
PROPERTY APPEARS TO BE IN - OR HIATUS.
FLOOD ZONE: AE 3.)nussn§vzvooeswmmstwommofmusm
- FENCES AL PROPERTY LINES.
BASE ELEVATION: 7, NGVD29 DATUM. 4) ADDITIONS OR DELETIONS TO THIS SURVEY MAP BY OTHER THAN THE
SGNINGPARTVG?PM essm ED WITHOUT WRITTEN CONSENT OF
| s mmmmusmmnﬁmmﬁm1
£.) MEASURED DIMENSIONS EQUAL PLATTED OR DESCRISED DIMENSIONS
UNLESS INOICATED GTHERWISE
A A
Pl | REECE & ASSOCIATES
FND NAL & NUT 1 PROFESSIONAL éﬁm HDI;AP’EI’G
%«%\
'8‘&"_-.‘.’.“‘ “J\
SI0E,
e e e, L 3 u08 Bexn Jures
TR gs/2e/20 TLORION EROCREEMENT TORM . SUBPAIMIPAPY, 1if] 1EETEACKE,
DT [ = ECHEDULE " WAS MOT BEEN
o™ | T O VALID WATHOUT ThE
—_ o / ORI PAED BEX,
muw o p— O A s
ROBERTE.
e RER PR EESIMAL SLETATYOR A0
BVOICE M 200501 FLOFEDW, LROEMSE MO LS 3630

MAP OF BOUNDARY AND TIDAL WATER SURVEY
LOT 26

ISLE, SECTION 4

LOCATICGN iiAF - N1g

ASSUNE AT
DR LEGAL DESCRIPTION
SCALE: "= 20"
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E. Division of One (1) Parcel into Two (2) Parcels. A legal lot of record may be divided into two (2)
separate lots, parcels, tracts or ather subdivision of land, without complying with the subdivision
requirements of this article, through the simple subdivision review process, provided all of the
conditions below are met:

1. The legal ot of record has frontage on and has direct access to an existing publicly maintained
street. The access may be provided by a legally established joint driveway access to the public
street in lieu of public street frontage for both lots upon approval by the City and City Attorney.
The minimum lot area to allow subdivision, the minimum resulting lot area and street-front lot
width for all Land Use Districts are as follows:

Table 102.46.1

Minimum/Maximum Subdivided Lot Area and Front Lot Width

Land Use  Minimum Existing Lot | Minimum Subdivided Minimum Subdivided = Street-Front Lot

District Area {Sq. Ft.) Lot Area (Sq. Ft.} Lot Area (Sq. Ft.) Width (Ft.)
A NA NA NA NA
C-NA 12 Acres 4 Acres 348,479 NA
C-l 30 Acres 10 Acres 871,199 NA
-G 26,136 8,712 17,423 NA
I-M 26,136 8,712 17,423 NA
MU 21,780 7,260 14,519 NA
MU-M 21,780 7,260 14,519 NA
P 13,068 4,356 8,711 NA
PR 12 Acres 4 Acres 348,479 NA
RH 16,335 5,445 ' 10,879 75
RL 6 Acres 2 Acres 87,119 NA
RL-C 12 Acres 4 Acres 348,479 NA
R-MH 16,335 5,445 10,879 NA

Page 82 of 130



RM

RM-1

RM-2

26,136 8,712 17,423 160
32,670 10,850 21,779 100
26,136 8,712 17,423 100

2. The resultant two (2) lots shall:

a.
b.

Meet the minimum requirements of the City Comprehensive Plan and the LDRs.

Each be memorialized with a survey showing at a minimum, the parent parcel and the
resultant individual parcel each survey of which shall be recorded in the public record.

Each be memorialized with a document recorded in the public record, which shall include
the following disclosure statement:

“The parcel of land described in this instrument is located in the City of Marathon. The use
of the parcel of land is subject to and restricted by the goals, poficies and objectives of the
Plan and land development regulations adopted as a part of, and in conjunction with and
as a means of implementing the Plan. The Land Development Regulations provide that no
building permit shall be issued for any development of any kind unless the proposed
development complies with each and every requirement of the regulations, including
minimum area requirements for residential development. You are hereby notified that
under the City Land Development Regulations, the division of land into parcels of land
which are not approved as platted lots under these regulations confer no right to develop a
parcel of land for any purpose. You are further notified that the platting of land confers no
rights to a building permit allocation under the Building Permit Allocations System (BPAS).
The platting of land is not recognition of the right to a BPAS allocation which is predicated
on availability and the Florida Keys hurricane evacuation model clearance time"

3. Any further division of a legal ot of record shall be deemed a subdivision and shall comply with
this article and these regulations,

4. Reconfigured lots must be unified through a Unity of Title or a declaration of restrictions and
covenants in a form approved by the City Attorney.
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WU F L258211 BKTF VDY FUFD/E IKCCOTACKH D20 LULU AT 10149 AV ruges 1 y . B
Yiled and Recorded in Ofticial Records of MONROE COUNTY KEVIN MADOK A tea i i/ e ‘_f /,) ol
EC: $10.00 ' a lr S

Crrv OF

MAR ATHON » FLORIDA

g _ Building Department

Permit No @ 4é Real Estate No Z}"'}'B' 5" & 4/ 7,— o0 Zie O -

Prepared By:

STATE OF FLORIDA, Name Llicasel )ﬁ' /ﬁz,ﬁ’
COUNTY OF MONROE. Address g1/ % AT i

Notice of Commencement
THE UNDERSIGNED hereby gives notice that improvement will be made to certain reaf property, and in accordance with
Chapter 713, Florida Statutes, the following information is provided in this Notice of commencement.

I, Desceription of property: (legal description of property, and street address if available)
/2 3L Hp, é/ﬁ;é/f‘ s B
2. General description of improvements:  £s) / ,-,».,,c}/ (4/749 i
3. Owner Name: <€4{n“ & ,Q;; Lok
Address: 222 Se= va 7)2’ <7£ - KM )FL '3'?4(3_“/
Interest in property: ol %
Name and address of fee simple utlcz;l[{ (if other (han owner):

4. Contractor Name: ﬂ*)ﬂq%a P ,,m,, ‘g Phone: _«¢a/~722 ¢ MQ
Adiess: /2.2 SE GTIS ‘s:/ Cgpe Coartl, Pt z3502

5. Surcty Nams: Phone: -
Address:
Amount of bond $: ;

6. Lender's Name: ,f;/{/’\' Phone:
Address:

7. Persons within the State of Florida designated by Owner upon whoem notices or other documents may be served as provided by
Section 713,13(1)(a)7., Florida Statutes:

Name: Plione:

Address:
8. In addition to himself, Owner designaltes the following person(s) to receive a copy of the Lienor's Notice as provided in Section
T13.13(1)(b), Florida Statutes:

Name; Phone:

Address:
9. Expiration date of notice of commencement (the oxpiration date is | year fram the date of recording unless  difTesent date s Specificd),

WARNING TO QOWNER: ANY PAYMENTS MAD
CONSIDERED IMPROPER PAYMENTS UNDER

TI—H"Z OWNER 1\I~'I‘[§R THE EXPIRA’[‘[ON Or THIE NO']“[CE, OF COMM}:ZNCEMENT ARE

SITE BEFORE T [{E. FIRSTANSTE IL\TD TO OB TAIN IF INANCIN(J CUNSULI WITH YOUR LL"il)I‘R OR AN Af FOR\LY dLl-O:\[

CGMME/m’Iw.\UU OR RECOWBING NOTICE OF COMMENCEMENT,
2 / MM ?/ QO/Q‘?
Signature of Gvn€r or Owier's Authorized Agcut Printed Name of Owner br Owner’s Authorized Agent Date

Swom to and subscribed before me on this ‘20 day of /40»,2, QQ
Personally Known _____ Produced Identification M‘ —— e

P e
o S _ bR -22 e CHELLE DUNSWORTI!

SignaturéOF Notary Public — State of Florida My Commission Expires ;;,—,—;5‘. W e
‘ ' Commission # GO 11?’150
Filgname: Notiee of Commencement 4 T "f" My Comm. Emlihﬂﬁ"(‘{a{? Lol &
{4 Bonded {hrough umum
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OC F L4 7 19DV PRF 03K 8% 1931 FARCTTONICALLY ICCHTUT O/ L0/ SULU UL 2744 L1¥E L ARCd & ) . N
e ! wad Recorded in Oficint Records of MONROE COUNTY KEVIN MADOK A fae l At O { / /
fectronicaliyREC: $18.50 Doed Doe Stamp $2,625.00 - )

P

Prepared by and retum to;

Wolle Stevens PLLC
6887 Gversens Highway
Mprathon, L 210680
205 7143-9828

File Numbes 250138
Wil Call oo

}far.:ai Identificaton o, {10355417-002600
I3 o iy €D
%:-'5 7 ‘,/ AL e :} Jé@?‘m [Spuce Above This Line For Recording Dntn)

Warranty Deed-

{STATUTORY FORM - SECTION 689,02, F.8))

I0is Inddeninie mede this 25th day of June, 2020 between Albert E. Kretschmer, 111 and Harriet Gates Kretschmer,
husband and wite whose post office address Is 60 Hernandez Ave, Paim Coast, FL 32137 of the County of Flagler, State
of Florlda gramprs, Bu sons 16,LL Delaware ligfjted Uabillty company whose post office address Is
/ Sl LHTHI f the County of , State of ,

arantee™,

Witesseth o said geantor, for and in consideration of the sum of TEN AND NO/100 DOLLARS ($10.00) and other
goot and vaiusolo considerations to said grantor in hend paid by said grantes, the receipt whereof is hereby acknowledged,

has granted '\, nud sold to the said grantee, and grantee's heirs and assigns forever, the following described land,
giteate, Iylng ers L oinz in Monvoe County, Florida, to-wit:
Lot 245, TROPIC ISLE, according to the Plat thereof, recorded in Plat Book 6, Page 73, of the Public
Reeoris ol Monros County, Florids,

and gkid pranior

2 hrereby Aally warrant the title to said Jand, and will defend the same against lawfut claims of all persons
whimsosver.

* “Grentar” and "Gratites® e used for singular or plural, #s context Tequires,

in Witness W icreof grantor has hessunto set grantor's hand and seal the day and year first above written,

DoubleTime®
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Signed, wealed and #

Hivered in our presence:

State of Florid:
CUL‘.—..‘I.«‘ af g I3

The foregoing it
oM day of
[X] have pro

et was acknowledged bsfore me by

Uil by Albert E, Kretschmer, Il and Harriet Ga
¢ diivera liconsa as identificstion.

sty
WS ibony

means of [X

| physical presence or [_] online notarization, this
tes Kretschmer, who [_] are personally known or

VAV —

Motary Public

\ Yy
5 5{‘...' ‘l.w;..‘z’%/
& P

£/

gy,
Tk &

NAN,
Pl .
%

L

A

X8

i

o

s..
-

AR
s
4

7y

Wareaniv Docd! {Stargary &

- Page 2
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]

LS, iy OF

ﬂw ,_‘m;;; MARATHON,FLOR!DA

u&? Planning Department

OWNER'S AUTHORIZATION
FOR AGENT REPRESENTATION

Albert Kretschmer 1l & Harriet Kretschmer

I /'We

{pribt nams of property owner(s))

oo Mike Aranda - Seasons16 LLC

{print name of agent)

Hareby o

Gereral Planning 26 Mockingbird Ln.

tareprerent mefus in processing on application fors

{type of application)

o aur baned. In outhorizing the agent to represent me/ug, |/we, as owner /owners, attest that the
applicaten i mode in good faith and that any information contained in the application is accurate

ana copisitals,
E"’“’ﬁ’?"f* elwen By B Hritbatichmer NN,
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Attorneys at Law
llw-law.com

Planning Commission
City of Marathon, Florida

RESPONSE TO APPEAL
Appeal No.: DP2020-0123
Appellant: Jim Stelzer

116 Mockingbird Lane Marathon, FL 33050
Permit Appealed: P2020-0637, Issued: August 27, 2020

Subject Property Lot 26 Tropic Isle Section A PB6-73
123 Mockingbird Lane

On behalf of Season 16, LLC, please accept the following response to the appeal of its Building Permit
No. P2020-0637, filed by Jim Seltzer.

I. FACTS

Seasons 16, LLC (“Owner”), is the owner of the Subject Property previously described as evidenced by the
Warranty Deed. (Appeal, Attachment 11) Owner through its duly authorized agent seeks to develop the
Subject Property for residential use. The necessary permits were sought from the City of Marathon (“City”)
by Owner acting as the Authorized Agent for the previous owners Albert Kretschmer Il & Harriet
Kretschmer. (Appeal, Attachment 12) The City granted two permits regarding the development of the
Subject Property — P2020-0637 and P2020-0528. The Appellant specifically appealed P2020-0637
(“Permit”) but did not challenge P2020-0528. The Subject Property carries a Zoning and Land Use
designation of Residential Medium (RM). The City granted permit P2020-0637 because Owner meets all
relevant criteria found in the City of Marathon Land Development Regulations (hereinafter “LDRs”).

1l. ANALYSIS
A. Applicable Law

Owner has demonstrated compliance with all applicable City codes and ordinances and is entitled to its
Permit. It is well established law that once an applicant has demonstrated compliance with all applicable
codes and ordinances, the burden of proof shifts to the government to establish by competent and
substantial evidence why the permits should not be issued. Bd. of County Com'rs of Brevard County v.
Snyder, 627 So. 2d 469, 476 (Fla. 1993)

In this case, City staff carefully reviewed the Permit application based on all applicable LDR criteria and,
after determining that the application was fully compliant, issued the Permit. Staff’s interpretation of the
LDRs is entitled to deference and should be honored unless clearly incorrect. Broward Cty. V G.B.V. Int’l
Ltd., 787 So.2d 838 (Fla. 2001).
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For these reasons, this Planning Commission may not rescind the subject Permit unless the Appellant
provides competent substantial evidence as to why the Permit does not meet the requirements of
applicable law. The subject Appeal utterly fails to establish any facts indicating that the Permit does not
comply with applicable law and, therefore, the appeal must be denied.

B. The Owner is Entitled to the Permit as a Matter of Law

As analyzed in detail below, Appellant provided no evidence demonstrating that the subject Permit was
issued in violation of any City LDR or Ordinance. Therefore, the Planning Commission must uphold the
Permit as issued.

Appellant Argument 1. The buildable square footage of the lot is not large enough to allow for two single
family homes in an RM neighborhood and the definition of submerged lands is
being applied incorrectly on the permit as described below.

Calculation of Buildable Square Footage

Square Feet

Property Appraiser Site Square Footage* 19,000
Less submerged lands that do not have a density calculation** 1,933
Independent Licensed Surveyor Calculation above mean high water level*** 17,067

Square Footage Required Per City Ordinance Table 103.15.2 (Attachment 2)

Land Density required per dwelling per City Ordinance 8,712
Two dwellings require 17,424
Footnotes:

*qPublic.net Monroe county, FL (Attachment 3)

**Footnotes to Table 103.15.2 (Attachment 2 pg. 3)

** Reese Surveyors Property Survey (Attachment 4)

Builder is short at least 357 square feet to build two dwellings (17,424 less 17, 067).

Land below the mean high water line was not being subtracted from the 19,000 sq. ft. to calculate
the actual buildable square footage of the lot. The independent survey (Attachment 4) clearly
shows the mean high water line and the footnotes to Table 103.15.2 (Attachment 2 pg. 3) clearly
state that "allocated densities for all zoning districts are subject to the following additional
requirements:"

e Salt marsh/buttonwood association wetlands that are either undisturbed or of high
functional capacity as defined in Article 4, of Chapter 106 shall be assigned a density of
0.25 units per acre for the sole purpose of transferring the density out of these habitats.
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e Submerged lands, salt ponds and mangrove wetlands shall not be assigned density for
any purpose (i.e., allocated density = 0).

The definition of submerged land per Chapter 110 Article 3 Defined Terms is as follows:

Submerged Land: Land below the mean high tide line and/or the mean high water line of an upland
water body.

As seen by the calculations and definitions in the Marathon City Ordinances, the planning
department has not calculated the density properly and this project does not meet minimum
requirements. Therefore the property owners of Mockingbird Lane are requesting the permit to be
rescinded.

1. Response to Appellants Argument No. 1.

The Appellant attempts to conflate an issue related to the calculation of density pursuant to the City’s
Comprehensive Plan with the City’s LDR requirements for splitting lots. The Appellant incorrectly asserts
that the City cannot include that portion of the Subject Property lying below the mean high tide line when
evaluating whether or not the property meets LDR provisions regarding lot size. This is incorrect, as
reiterated by City Staff in its response to Appellant, which is entitled to deference as explained above.

As evidenced by the Owner’s survey, which was attached as Attachment 4 to Appellant’s Appeal, Owner’s
parcel clearly meets the requirements of applicable sections of the City’s LDRs for a lot split. Section
102.46 requires that a parcel be at least 17,423 sq.ft. to allow for a lot split. In his appeal, Appellant
concedes that the square footage of the property is 19,000 sq.ft.

Owner’s parcel is also compliant with Section 102.46 of the City’s LDRs, which requires that the resulting
parcels from a lot split be at least 8,712 sq.ft. to accommodate construction of a residential structure. By
virtue of his admission to the overall square footage of the lot, Appellant is also conceding that the
resulting lots are code compliant.

The import of property lying below the mean high tide line relates solely to the calculation of appropriate
density on a given piece of property. The Appellant contends that the areas below the mean high tide line
should not be utilized when calculating density. City Staff considered this issue during their review and
determined that the Property carries adequate density for the construction authorized by the Permit.

Nonetheless, even assuming Appellant’s argument is correct as to density, in order to moot this argument
entirely, the Owner has requested a transfer of density to the Property pursuant to LDR, Chapter 107.
Thus, Appellant’s arguments are rendered moot upon the transfer of density, pursuant to the LDR.

In summary, Appellant has conceded that the Subject Property conforms to the requirements of the City’s
LDRs for a lot split. Further, Appellant’s claim regarding the calculation of density contradicts City Staff’s
interpretation, which must be given deference. Nonetheless, even assuming Appellant is correct in his
calculation of density for the property (which he is not), the issue is moot as a result of the pending
transfer of density request. Thus, Appellant has failed to provide competent and substantial evidence
demonstrating that the Permit does not conform to applicable law and the Permit must be upheld.
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Appellant Argument 2. Encroachment issues

01382872-1

a. Plan inconsistency — Questionable if the lot is wide enough

The width of the lot is 100 fit wide. Since the builder is trying to build two houses on the one lot,
the widest each house can be is 40 ft. wide with five foot setbacks from each of the side rooflines.
(4 setbacks x 5 ft. each = 20 ft.) Because the builder is using every inch of width possible on this
lot, the plans need to be accurate and the homes built exactly to the inch so that there are no
encroachment issues.

The plan package measurements do not agree and depending on which page you look at, the plans
show houses that may or may not fit on this lot. For example, the single site plan (Attachment 5
pg. 1) shows a 40 ft house with no roof overhang on the bump out. The site plan with two houses
(Attachment 5 pg. 2) shows a 41.3 ft. house (scales on page don't match) with an overhang on the
bump out. The roof plan shows a house that is 41 ft. wide (Attachment 5 pg. 3).

Since two houses are being built on a single lot, you would assume that the lot would be laid out
according to the site plan which displays two houses (41.3 ft. per house). If that is the case, the
houses do not fit on the lot.

In addition, the site plan with two houses (Attachment 5 pg. 2) only shows a setback of 10 ft
between the two houses from wall to wall instead of roofline to roofline.

Ordinance Chapter 107, Section 107.35 states:

"Measurement: In measuring a setback, the horizontal distance between the lot line and the
further most project of the principal building shall be used."

The property owners of Mockingbird Lane are requesting that The City only accept accurate plans
especially when buildings are being built exactly to the setback. Because this issue has been
brought up to the Planning Director and City Planner in meetings by the owners of Mockingbird
Lane, we feel a setback variances will not be acceptable once the homes are built. We are
requesting that the permit be rescinded until proper and consistent plans are submitted for
structures that fit on the lot.

b. Swales —

The site plan drawings for unit 2 shows swale A (which is 5' wide and 1 ft deep) starting at the roof
line and butting up against the adjacent properties fence. (See Attachment 5 page 1)

Fill was brought in and raised the property elevation higher than the adjacent property. The
current swale drawing does not fit in the area designated because the swale drawing shows a 5 ft
swale 1 ft deep surrounded by permeable soil. In this case, the line trench fabric will be against the
neighbor's fence which is plastic and not permeable soil. The water will runoff onto the adjacent
property and undercut the neighbor's fence over time.

The crest of the swale needs to be at a minimum the same elevation as the adjacent property.
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The property owners of Mockingbird Lane are requesting that the permit be rescinded until proper
plans are submitted where the swale drawings properly reflect what needs to be done for the
actual elevation of the property.

2. Response to Appellants Argument No. 2.

Preliminarily, it must be noted that, by its terms, the Permit requires conformance with all LDR
requirements. (Appeal, Attachment 1, p.2, Permit Condition 1.) The Owner is required to situate the
structures to meet the relevant setbacks as clearly required by Permit Condition 1. Appellant’s argument
is based on his own misreading of the permit and submitted drawings. The permit cannot be overturned
on the grounds of an alleged future violation that has not be substantiated. To the contrary, the site plan
submitted by the Owner meet all applicable setbacks requirements and the Owner is not requesting any
variances to these LDR requirements to construct the residential structure. Thus, Appellants have failed
to provide competent substantial evidence to support overturning the Permit.

The Appellant makes additional claims regarding the swale described by the site plan. Again, on its face,
the Permit requires compliance with all applicable Code provisions and it cannot be overturned based on
unsubstantiated claims that the permit will be violated in the future. Even so, the Appellant offers no
evidence to support his prediction that the swale will cause damage to the adjacent property in the future.
To the contrary, evidence in the record demonstrate that these allegations are unfounded. Permit
Condition 7 clearly requires that: “All storm water must be retained on site.” (Appeal, Attachment 1, p.2,
Permit Condition 7.) The site plan appropriately accounts for the storm water requirements of the LDR
and ensures that the development will occur in a manner to avoid the type of harm feared by the
Appellant. The Appellant has failed to offer proof that the specific requirements of the LDR have not been
met and therefore the Permit cannot be overturned on these grounds.

Appellant Argument 3. Intent to Subdivide
A simple subdivision is defined in the City Ordinances Chapter 110 Article 3 as follows.

Simple Subdivision: The subdivision of a parcel with a duplex structure into two (2) separate parcels
or alternatively, the subdivision of a vacant parcel into two (2) legal parcels each of which meets
all of the requirements of the City's Comprehensive Plan and Land Development Regulations.

The developer clearly plans to subdivide this lot as can be seen by:

e The site plans which indicate a Lot A and Lot B. Lot A indicates 52' of street frontage.
Lot B indicates 48’ of street frontage and there are two separate driveways. (See Attachment 5
pg- 2)

e Two permits have been issued (See Attachment 1 and Attachment 6)

¢ Lots are being advertised individually and this has been brought to the city's attention.
(See Attachment 7)

This is important due to City Code requirements:

* The existing lot must be 26,136 square feet to subdivide into two lots per city ordinance Chapter
102 Article 10 Table 102.46.1 Simple Subdivision. The 123 Mockingbird Lane lot is much smaller
than the required 26,136 sq. feet. (See Attachment 8 pg. 2)
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¢ Zoning requirements require 100" of street frontage per lot. (See Attachment 8 Page 2)

® The site plans show an obvious setback encroachment between the two units if the subdivision
occurs.
(See Plan Inconsistency 2a above).

e This is no longer a vacant parcel per the definition of a Simple Subdivision (See definition
above).

The property owners on Mockingbird Lane request that the Planning Commission not allow this
lot to be subdivided if it is requested in the future and to keep to the required 100 ft. of street
frontage.

3. Response to Appellants Argument No. 3.

Although the Appellants complaint regarding this issue is entirely premature and not ripe for
consideration as part of the Planning Commission’s review of the subject Permit, we are addressing it here
because it is entirely without merit.

The Appellant correctly assumes that the Owner seeks to subdivide the Subject Property pursuant to LDR,
Section 102.46. In recognition of the fact that LDR Table 102.46.1 can be misinterpreted, George Garrett,
Planning Director issued Administrative Interpretation 20-03 to clarify the application of the table based
on its plain terms. As discussed above, this interpretation must be given deference. (Broward, 787 So.2d
838 (Fla. 2001). Administrative Interpretation 20-03 inserts logic into Table 102.46.1 to avoid an absurd
result. The Appellant attempts to apply an unreasonable interpretation to the LDR, contending that the
minimum size of a “parent” lot must be at least large enough to accommodate three individual lots, after
a lot split. Administrative Interpretation 20-03 clarifies that the “parent” lot must be 17,423 sq.ft. and
accommodates the resultant minimum lot size of 8,712 sq.ft. This clarification by the Planning Director is
certainly within the duties imposed by the City pursuant to LDR 102.138. By its terms, Administrative
Interpretation 20-03 will apply until the table is modified.

The Appellant also prematurely and incorrectly argues that the subject lot will not conform to LDR
provisions regarding street frontage requirements. As part of the permitting process, pursuant to LDR
Section 102.46 E.1, in lieu of providing the stated amount of street frontage for each resulting lot, the
Owner has requested approval of a joint driveway access agreement. The approval of this request is
ministerial in nature and the Owner is entitled to issuance because all code requirements are clearly met.

In summary, this argument is not ripe and is therefore not relevant to the appeal of the Permit at issue.
Nonetheless, the Appellant’s argument fails as to the requested lots split because he has offered no
evidence demonstrating that the request does not meeting applicable LDR requirements. The Appeal
must fail on this point.

Appellant Argument 4. The planned build does not fit the look and feel of the Tropic Isle Subdivision.

* No lots have been subdivided since the original subdivision of Tropic Isle in 1970
(See Attachment 9).
o All lots have 100 ft of street frontage unless they are one of the pie shaped lots in the circle.
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o All lots have been developed using the same look and feel except for the last 3 vacant lots which
have been purchased or are under contract by Seasons 16.

The neighborhood is trying to keep the feel of large lots with larger than required setbacks. Until
this permit, the look and feel has been maintained by everyone in the neighborhood except
Seasons 16.

Chapter 100 Article 1 Section 100.02. - Purpose and intent states that "the City has developed
these land development regulations to implement the Comprehensive Plan and to protect the
character, environment and viability through:.

A: Protection of the small town family feel of the community;
M. Ensuring new and redevelopment compliments and enhances community character;
N: Implementation of thoughtful controlled growth."

The Mockingbird Lane neighborhood requests that the Planning Commission allows us to maintain
our small town family feel by not allowing the last builder in our subdivision to change the look
and feel that we have maintained up until this point. We request that two residences not be
allowed on this single family lot or allow the lot to be subdivided.

4. Response to Appellants Argument No. 4.

The Appellant’s argument amounts to a challenge to the City’s own LDRs establishing setbacks in a
baseless effort to require setbacks larger than currently required. The LDRs compliance with the City’s
Comprehensive Plan cannot be challenged through an appeal of this Permit.

Issuance of the Permit by the City was done pursuant to the criteria clearly outlined in the City’s LDRs. The
LDR provision cited by the Appellant, Section 100.02, states that the LDRs meets the intent and
requirements of the City’s Comprehensive Plan. As previously outlined, the Owner has met the relevant
requirements of the LDR and therefore, satisfies the Comprehensive Plan. Approval must be granted by
the City when the Owner demonstrates compliance with the applicable code provisions. (Snyder. See also
Premier Developers Il Assocs. v. City of Fort Lauderdale, 920 So. 2d 852, (Fla. 4th D.C.A. 2006)).

In summary, the appeal of this Permit is not the proper forum for challenging the compliance of a City LDR
provision with the City’s Comprehensive Plan. Thus, because Appellants provide no evidence
demonstrating that the Permit violates any LDR provisions with regard to setback requirements, this
argument fails and the Permit cannot be overturned on these grounds.

Appellant Argument 5. Work was done before the permit was issued.
Chapter 102 Article 14 Section 102.18 states the following:

B. Improvements without a Building Permit: When a building permit is required, site work, site
clearing, grading, improvement of property or construction of any type shall not be
commenced prior to the issuance of the permit.

a. Removal of Buttonwood comment was added on 8/19 to the permit. The permit was issued
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two weeks after the buttonwood was removed. (See Attachment 1)
b. Letter of commencement was filed 7 days before the permit was issued. (See Attachment 1 and
Attachment 10)

The property owners on Mockingbird Lane request that all construction conform to the permits.
Work beginning before a permit is issued sets a precedent that builders can begin work when they
want as opposed to beginning work once it is permitted. Code Compliance needs to review
commencement documentation and permits (current and previous) to correctly enforce
regulations.

5. Response to Appellants Arqument No. 5.

The Appellant’s argument incorrectly assumes that work on the Subject Property was done pursuant to
the Permit. However, as noted in a memorandum issued by the Planning Director, limited work was
completed on the Subject Property pursuant to a different permit issued to the previous owners. (See
attached, Garrett Memo.) The Appellant’s argument is therefore without merit and must fail.

Appellant Argument 6. Permit not valid do to inaccuracies in paperwork

Permit P2020-0637 was not issued to Seasons 16 who acquired the property on 6/25/20 per the
Deed Warranty. (See Attachment 11). They were issued to the previous owners Albert E
Kretschmer Il and Harriet Gates Krestschmer. The previous owners gave authorization to Seasons
16 to do General Planning for the lot while it was still under their name but did not authorize them
to apply for and have a permit issued in their name. (See Attachments 1, 11, 12)

The property owners on Mockingbird Lane are asking the City Planning Department to make sure
that Building Applications are being submitted for the correct authorized work and that permits
are issued in the correct name. As of 9/23, the permit was still not issued in the correct name and
therefore was not valid.

Response to Appellants Arqument No. 6.

As previously discussed, the application materials supporting the Permit accurately and clearly illustrate
that the relevant LDR provisions are met. The hearing before the Planning Commission is a de novo review.
The evidence presented at the hearing, including the staff report, clearly demonstrates that all relevant
LDR requirements are met and the permit was correctly issued. Appellants have offered no evidence, let
alone competent substantial evidence, that the Permit violates any provision of City Code. Therefore, the
Appeal must fail and the Permit must be upheld.

11l. CONCLUSION

The Owner submitted information to the City that demonstrated the application’s compliance with all
applicable requirements of the LDRs. City Staff reviewed the application materials and issued the Permit
based on a finding that the application complied with all applicable LDR provisions. Florida law requires
that the interpretation of the LDRs by City staff be given deference.
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In this Appeal, the Appellant bears the burden to produce competent substantial evidence demonstrating
that the Permit was issued in contravention of the City’s laws. The Appellant’s flawed allegations fail to
meet the required burden of proof. The Appellant has indicated that he does not intend to introduce
expert testimony during the hearing. (Appeal, p.2.) Therefore the Appeal must fail and the Permit must
be upheld as a matter of law.

It should also be noted that the Appellant purports to represent his entire neighborhood. However, the
Appellant did not provide any evidence that authorizes him to speak on behalf of anyone else. Therefore,
he is not a duly authorized agent of the residents of Mockingbird Lane and he may not speak on their
behalf.

Respectfully Submitted,

wy

Tara W. Duhy, Esq.
Executive Shareholder
Lewis, Longman & Walker, P.A.
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PLANNING DEPARTMENT

Date: September 4, 2020

To: For the File

From: George Garrett, Planning Director

Subject: Residential Permits P2020-0528 & P2020-0637
BACKGROUND:

Albert Kretschmer and Harriet Gates applied for the approval of a single family residence
through BPAS on June 13, 2017. The property in question is located on Mockingbird Lane (RE
No. 00355417.002600 / Lot 26, Tropical Isle, Section A) in Marathon and has a Zoning
Designation of Residential Medium (RM). The permit was issued to the applicants on August 3,
2018. Minimal work was completed between issuance and the purchase of the property by
Seasons 16, LLC.

00355417-002600 — Season 16 LLC
Location

X
City of Marathon, Florida D
3 '{1#" @ Official Map Product @ ——

00355417-002600 - Seasons 16, LLC NS
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Season 16 LLC assumed the Kretschmer permit and applied for a second permit with the transfer
of a Transferble Building Right (TBR) to the property. The premise for request is that the RM
zoning classification allows five (5) residential units per acre. See Table 103.15.2 of the City’s
Land Development Regulations.

The neighborhood is not happy with the fact that the City issued both permits, thus allowing two
residences on the property in question.

CONSIDERATION:

At 5 residential units per acre, the minimum property area for one residential unit is 8,712 square
feet (43,560 sq. ft./acre / 5 unit/acre = 8,712 sq. ft. per unit). The property in question is 19,058
square feet in area. At 19,058 square feet, the property would allow 2.19 (2) residences (19,058
sg. ft. / 8,712 sq. ft./Unit). The number of residential units allowed rounds down to the nearest
integer.

Other considerations

e Density does not accrue to mangrove forests, water, or submerged land
o There does not appear to be any submerged land or water as part of the platted
property
o There does appear to wetlands along the shoreline below Mean High Water
(MHW)
e The residences built must meet all othe aspects of the City’s Comprehensive Plan and
Land Development Regulations

The neighbors have sought to review and have been provided the approved plans. In particular,
City staff has heard that the surveyed property area is less than the required area of 17,424 for
two residential units. Staff has also heard that the residential setbacks were not properly applied
or approved. A concern has also been raised that Season 16 plans to subdivide the property and
will not be able to meet the minimum 100 foot fron lot line width.

ANALYSIS:

The City issued the two permits in question based on the survey provided by Seasons 16 LLC
which closely comports with the records of the Monroe County Property Appraiser. Again, the
area of lot 26 is approximately 19,058 square feet. Apparently, none of the property is
characterized as submerged land or water, although some portion IS below MHW. See
Boundary Survey attached as Attachment 1.

The neighbors acquired and reviewed a copy of a MHW survey of the same property. There is
an approximately 2,000 square foot difference between the two. This may account for the
discrepancy between the City review of the project and the issuance of two permits and the
neighbors view that the property is too small for two residential units. See Attachment 2.

CONCLUSION:

Page 100 of 130



The City believes that it properly issued both permits in question (P2020-0528 & P2020-0637).
The property in question exceeds the minimum lot area of 17,424 square feet required unde the
City’s LDRs.

The City has reviewed the plan set for each of the permits issued and has confirmed that the
identical residences meet front, side, and rear set backs as well as the minimum distance between
buildings (as measure from the eaves).

Additional Considerations

If it were true that the property in question were under the minimum lot size for two residences,
then it would be possible to transfer residential density to the property to make up for any
difficiency. There is a limit to how much density could be transferred pursuant to the following
policies found within the Comprehensive Plan:

Policy 1-3.2.4 Density Increase Provisions

Special provisions and criteria have been shall-be established in the Land Development
Regulations to provide incentives to increase the supply of affordable housing by allowing
for high density for affordable units. This high density shall only be available for Residential
Medium, Residential High and Mixed Use Commercial categories. The transfer of
development rights (TDR’s) is not required for affordable units under these provisions.
Assigned density under these provisions cannot exceed a maximum of 25 units per acre, as
provided for in Table 1-1 and this density can only be applied to the following environmental
habitats:

e Disturbed with Hammock

e Disturbed
e Disturbed with exotics
e Scarified

Property owners may seek a FLUM change to a FLUM category which would allow a greater
residential density. However, there shall be no presumption in any request that the request
must be or will be granted by the City. If the FLUM change is granted, then the difference in
residential density between the two FLUM categories shall be achieved through a transfer of
TDRs which shall not exceed the density allowed in Table 1-1 for the new FLUM category.
The Transfer of Development Rights shall be accomplished in accordance with the provision
of Policy 1-3.5.16.

Policy 1-3.5.16 Program for Transfer of Density and Building Rights (TDR’s and TBR’s)
a. The transfer of density and building rights within the City’s boundaries shall attempt to
achieve the following:

=

Protect environmental resources in balance with the protection of property rights;

2. Encourage the replacement of substandard structures, non-conforming structures,
structures within environmentally sensitive habitat; structures subject to repetitive flood
damage, and units or non-residential square footage which exceeds density limitations;
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3. Facilitate redevelopment and revitalize the commercial centers by concentrating mixed

use activities;

Facilitate the redevelopment and revitalization of hotels and motels in the City;

Protect housing affordability and facilitate the provision of new affordable housing units

throughout the City;

6. Redistribute existing residential units or densities from more environmentally sensitive
properties to less environmentally sensitive properties to encourage infill development
and achieve planned densities without increasing the overall density;

7. Protect environmentally sensitive sites through the removal of existing dwelling units or
allocated development rights;

8. Encourage the placement of conservation easements on environmentally sensitive or
flood prone parcels of land;

9. Further the public good and the goals, objectives and policies of the Plan;

10. Protect housing affordability and facilitate the provision of new affordable housing units
throughout the City.

ok~

b. Transfer of Residential Density (TDRS)
1. Residential density (TDRs) shall only be transferable from a FLUM category of lower
density to one of higher density as defined in Table 1-1 of the Comprehensive Plan.
Properties with a FLUM category of Conservation shall not be eligible as TDR receiver sites.
TDRs are only transferable to receiver site properties whose habitats are deemed by the City
Biologist to be less sensitive than the sender site properties as defined in policy 4-1.5.7.
2. Increases in Residential Density which are greater than those allowed for a given FLUM
category in Table 1-1 may occur, but shall only occur as a result of a TDR transfer. Such
TDR transfers shall not exceed 20 percent of the Future Land Use Densities allowed by
FLUM category in Table 1-1.
3. If a property owner intends to achieve a residential density higher than a 20 percent
increase over that allowed in Table 1-1, then the owner must seek a FLUM change to a
FLUM category which would allow a greater residential density. However, there shall be no
presumption in any request that the request must be or will be granted by the City. If the
FLUM change is granted, then the difference in residential density between the two FLUM
categories must be achieved through a transfer of TDRs which shall not exceed the density
allowed in Table 1-1 for the new FLUM category.
4. The transfer of TDRs is subject to approval by the City based on the criteria established
inb.1. and b.2. above. All transfers of TDRs must identify the removal of the TDRs from the
sender site and their transfer to the receiving site and be recorded in the chain of title for both
properties.
5. Lands for which all residential density has been entirely removed must have a
maintenance program to continuously remove exotic invasive vegetation or be transferred to
an appropriate land management entity, such as the State of Florida or the City of Marathon.

If the Seasons 16 Inc were to subdivide the parcel, now with two building pemits, the Applicant
would be required to meet the Subdivision and Platting requirements of Chapter 102, Article 10
of the Land Development Regulations.
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Attachment 1

Boundary Survey — 00355417-002600
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Attachment 2

Mean High Water Survey — 00355417-002600
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ATTACHMENT 4
Additional Considerations

Comprehensive Plan

Policy 1-3.2.4 Density Increase Provisions

Special provisions and criteria have been shal-be established in the Land Development Regulations
to provide incentives to increase the supply of affordable housing by allowing for high density for
affordable units. This high density shall only be available for Residential Medium, Residential High
and Mixed Use Commercial categories. The transfer of development rights (TDR’s) is not required
for affordable units under these provisions. Assigned density under these provisions cannot exceed a
maximum of 25 units per acre, as provided for in Table 1-1 and this density can only be applied to
the following environmental habitats:

e Disturbed with Hammock

e Disturbed
e Disturbed with exotics
e Scarified

Property owners may seek a FLUM change to a FLUM category which would allow a greater
residential density. However, there shall be no presumption in any request that the request must be
or will be granted by the City. If the FLUM change is granted, then the difference in residential
density between the two FLUM categories shall be achieved through a transfer of TDRs which shall
not exceed the density allowed in Table 1-1 for the new FLUM category. The Transfer of
Development Rights shall be accomplished in accordance with the provision of Policy 1-3.5.16.

Policy 1-3.5.16 Program for Transfer of Density and Building Rights (TDR’s and TBR’s)

a.

The transfer of density and building rights within the City’s boundaries shall attempt to achieve
the following:

=

Protect environmental resources in balance with the protection of property rights;

2. Encourage the replacement of substandard structures, non-conforming structures, structures
within environmentally sensitive habitat; structures subject to repetitive flood damage, and units
or non-residential square footage which exceeds density limitations;

3. Facilitate redevelopment and revitalize the commercial centers by concentrating mixed use

activities;

Facilitate the redevelopment and revitalization of hotels and motels in the City;

Protect housing affordability and facilitate the provision of new affordable housing units

throughout the City;

6. Redistribute existing residential units or densities from more environmentally sensitive
properties to less environmentally sensitive properties to encourage infill development and
achieve planned densities without increasing the overall density;

7. Protect environmentally sensitive sites through the removal of existing dwelling units or

allocated development rights;

ok~
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8. Encourage the placement of conservation easements on environmentally sensitive or flood prone
parcels of land,;

9. Further the public good and the goals, objectives and policies of the Plan;

10. Protect housing affordability and facilitate the provision of new affordable housing units
throughout the City.

b. Transfer of Residential Density (TDRS)
1. Residential density (TDRs) shall only be transferable from a FLUM category of lower density to
one of higher density as defined in Table 1-1 of the Comprehensive Plan. Properties with a FLUM
category of Conservation shall not be eligible as TDR receiver sites. TDRs are only transferable to
receiver site properties whose habitats are deemed by the City Biologist to be less sensitive than the
sender site properties as defined in policy 4-1.5.7.
2. Increases in Residential Density which are greater than those allowed for a given FLUM
category in Table 1-1 may occur, but shall only occur as a result of a TDR transfer. Such TDR
transfers shall not exceed 20 percent of the Future Land Use Densities allowed by FLUM category in
Table 1-1.
3. If a property owner intends to achieve a residential density higher than a 20 percent increase over
that allowed in Table 1-1, then the owner must seek a FLUM change to a FLUM category which
would allow a greater residential density. However, there shall be no presumption in any request
that the request must be or will be granted by the City. If the FLUM change is granted, then the
difference in residential density between the two FLUM categories must be achieved through a
transfer of TDRs which shall not exceed the density allowed in Table 1-1 for the new FLUM
category.
4. The transfer of TDRs is subject to approval by the City based on the criteria established in b.1.
and b.2. above. All transfers of TDRs must identify the removal of the TDRs from the sender site
and their transfer to the receiving site and be recorded in the chain of title for both properties.
5. Lands for which all residential density has been entirely removed must have a maintenance
program to continuously remove exotic invasive vegetation or be transferred to an appropriate land
management entity, such as the State of Florida or the City of Marathon.

If the Seasons 16 Inc were to subdivide the parcel, now with two building permits, the Applicant would
be required to meet the Subdivision and Platting requirements of Chapter 102, Article 10 of the Land
Development Regulations.

Land Development Regulations

Section 102.46. - Simple Subdivision.
A Application Requirements. The submittal requirements and review procedure for all requests for
a simple subdivision shall be in accordance with_Chapter 102 and shall provide the following minimal
information:
1. Proof of Ownership of the parcel or parcels proposed for simple subdivision or
reconfiguration.
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2. An independent survey of each of the proposed parcels or reconfigured parcels including
an identification of the parent parcel in the survey.

B. Review and Approval Procedure.
1. The Director or his designee shall review the applicant for the proposed simple
subdivision taking the following criteria into consideration:
a. The Simple Subdivision procedure is an administrative process carried out by the
Director in coordination with other City staff including the Public Works and Utilities
Directors.
b. With the exception of the proposed subdivision of a parcel with a duplex

residence, the resultant parcels of a simple subdivision or reconfiguration shall meet all of
the minimum lot area, density, intensity, clustering, and dimension requirements of the
City's Land Development Regulations.

C. Otherwise, the following requirements of the following subsections apply.
C. Notice.
1. Notice is not required for a Simple Subdivision.
D. [Approval.] Approval of a Simple Subdivision is a ministerial function which should generally
receive approval so long as all criteria in the review process are met.
E. Division of One (1) Parcel Into Two (2) Parcels. A legal lot of record may be divided into two

(2) separate lots, parcels, tracts or other subdivision of land, without complying with the subdivision
requirements of this article, through the simple subdivision review process, provided all of the
conditions below are met:
1. The legal lot of record has frontage on and has direct access to an existing publicly
maintained street. The access may be provided by a legally established joint driveway access to
the public street in lieu of public street frontage for both lots upon approval by the City and City
Attorney. The minimum lot area to allow subdivision, the minimum resulting lot area and street-
front lot width for all Land Use Districts are as follows:

Table 102.46.1
Minimum/Maximum Subdivided Lot Area and Front Lot Width

Land Use Minimum  Existing Minimum  Subdivided [ Minimum  Subdivided  Street-Front Lot

District Lot Area (Sq. Ft.) Lot Area (Sqg. Ft.) Lot Area (Sqg. Ft.) Width (Ft.)
A NA NA NA NA
C-NA 12 Acres 4 Acres 348,479 NA
C-I 30 Acres 10 Acres 871,199 NA
I-G 26,136 8,712 17,423 NA
I-M 26,136 8,712 17,423 NA
MU 21,780 7,260 14,519 NA
MU-M 21,780 7,260 14,519 NA
P 13,068 4,356 8,711 NA
PR 12 Acres 4 Acres 348,479 NA
RH 16,335 5,445 10,879 75
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Land
District

RL
RL-C
R-MH
RM
RM-1
RM-2

Use Minimum  Existing Minimum  Subdivided [ Minimum  Subdivided Street-Front Lot

3.

Lot Area (Sq. Ft.) Lot Area (Sq. Ft.) Lot Area (Sq. Ft.) Width (Ft.)
6 Acres 2 Acres 87,119 NA
12 Acres 4 Acres 348,479 NA
16,335 5,445 10,879 NA
26,136 8,712 17,423 100
32,670 10,890 21,779 100
26,136 8,712 17,423 100

The resultant two (2) lots shall:

a. Meet the minimum requirements of the City Comprehensive Plan and the LDRs.
b. Each be memorialized with a survey showing at a minimum, the parent parcel and
the resultant individual parcel each survey of which shall be recorded in the public
record.

C. Each be memorialized with a document recorded in the public record, which shall
include the following disclosure statement:

"The parcel of land described in this instrument is located in the City of Marathon. The
use of the parcel of land is subject to and restricted by the goals, policies and objectives
of the Plan and land development regulations adopted as a part of, and in conjunction
with and as a means of implementing the Plan. The Land Development Regulations
provide that no building permit shall be issued for any development of any kind unless
the proposed development complies with each and every requirement of the regulations,
including minimum area requirements for residential development. You are hereby
notified that under the City Land Development Regulations, the division of land into
parcels of land which are not approved as platted lots under these regulations confer no
right to develop a parcel of land for any purpose. You are further notified that the platting
of land confers no rights to a building permit allocation under the Building Permit
Allocations System (BPAS). The platting of land is not recognition of the right to a
BPAS allocation which is predicated on availability and the Florida Keys hurricane
evacuation model clearance time"

Any further division of a legal lot of record shall be deemed a subdivision and shall

comply with this article and these regulations.

4.

Reconfigured lots must be unified through a Unity of Title or a declaration of restrictions

and covenants in a form approved by the City Attorney.
Subdivision of Duplex Lots.

1.

A parcel containing a duplex structure may be subdivided into two (2) parcels

subdividing said duplex structure pursuant to Policy 1-3.1.2 of the City's Comprehensive Plan
and requirements of the LDRs provided that:

a. Each of the parcels thus divided is memorialized with a survey showing at a
minimum, the parent parcel and the resultant individual parcel each survey of which shall
be recorded in the public record; and
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b. A Joint Maintenance Agreement, as approved by the City Attorney, of the duplex
structure shall be recorded in the Public Records of Monroe County by the individual lot
owners.
G. Reconfiguration of Lots. From one (1) to three (3) adjacent parcels may be reconfigured,
provided, however, that the sale, exchange or reconfiguration of lots to or between adjoining property
owners of the re-subdivided lots meet all of the following:

1. Does not create additional lots or the potential for additional density or intensity;

2. Does not alter rights-of-way or other areas dedicated for public use;

3. The new lots and any residual land meets the requirements of the City's Plan and LDRs;
4. Reconfigured lots must be unified through a Unity of Title or a declaration of restrictions
and covenants in a form approved by the City Attorney.

5. Reconfiguration does not convey any additional right to clear native vegetation beyond

those limits established in the LDRs or as may have been established by conservation easement.
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ADMINISTRATIVE INTERPRETATION 2020-03

&
From: George Garrett, Planning Director#m‘zj W

To: City Manager, City Attorney, Planning Staff, the File
Date: September 4, 2020
Subject: Administrative Interpretation 20-03: Interpretation of Table 102.46.1,

“Minimum/Maximum Subdivided Lot Area and Front Lot Width”

AUTHORITY

LDRs
CHAPTER 102

ARTICLE 22. - INTERPRETATION OF REGULATIONS
Section 102.138. - Director Authorized.

Unless otherwise provided herein, the Director of Planning is authorized to interpret all
provisions of the LDRs.

Section 102.139. - Formal Request for Interpretation.

The Director shall render interpretations of this LDR pursuant to this article. Unless waived by
the Director, all formal requests for an interpretation shall be submitted on forms provided by the
City.

Section 102.140. - Form of Response.

A. Written Response: The interpretation shall be provided in writing to the applicant.

B. Notice to Property Owner: If the individual requesting an interpretation is not the property
owner, the interpretation shall also be mailed to the property owner within seven (7) working
days after the Director issues the written response.

Section 102.141. - Official Record.

The Department shall maintain an official record of all interpretations.
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BACKGROUND

City staff recently realized that the table “headers” in Table 102.46.1 do not make sense as they
currently read. The headers are:

Land Use
District

Minimum EXxisting
Lot Area (Sqg. Ft.)

Minimum
Subdivided Lot
Area (Sq. Ft.)

Minimum
Subdivided Lot
Area (Sq. Ft.)

Street-
Front Lot
Width (Ft.)

e Land Use District — This Header is correct

e Minimum Existing Lot Area (Sq. Ft.) — This Header does not make sense when applied
to Section 102.46 which only deals with lot splits from one parent lot into two new lots.
The numbers in the associated column equate to one and a half times (1.5X) the
necessary land area as required for two residential units under respective zoning
categories.

e Minimum Subdivided Lot Area (Sq. Ft.) — First, this column header it precisely the
same as the next one. Otherwise, this header is correct as it relates to the minimum lot area
for one residential unit with respect to each zoning category.

e Minimum Subdivided Lot Area (Sq. Ft.) — This Header is incorrect, as the column
provides the minimum area for two residential units with respect to each zoning category.

e Street-Front Lot Width (Ft.) - This Header is correct

ASSESSMENT

However, for the obvious intent of the Table (utilized for determinations in both Sections 102.46
and 102.47), the following interpretation of the table will apply until formally amended to read

correctly, as intended during adoption, and as applied in the following sections:

e Land Use District = Land Use District
e Minimum Existing Lot Area (Sq. Ft.) For Subdivision into Three (3) or More Lots
Section 102.47

e Minimum Existing Lot Area (Sq. Ft.) For Subdivision into Two (2) Lots — Section

102.46

e Street-Front Lot Width (Ft.) = Street-Front Lot Width (Ft.)

INTERPRETATION

Thus, the following interpretations of the relevant portions of Sections 102.46 and 102.47 will
apply until the table is modified to read correctly:
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Section 102.46

Simple Subdivision

**k*

Division of one (1) parcel into two (2) parcels: A legal lot of record may
be divided into two (2) separate lots, parcels, tracts or other subdivision of
land, without complying with the subdivision requirements of this article,
through the simple subdivision review process, provided all of the
conditions below are met:

1. The legal lot of record has frontage on and has direct access to an
existing publicly maintained street. The access may be provided by a
legally established joint driveway access to the public street in lieu of
public street frontage for both lots upon approval by the City and City
Attorney. The minimum lot area to allow subdivision, the minimum
resulting lot area and street-front lot width for all Land Use Districts are as
follows:

Table 102.46.1

Minimum/Maximum Subdivided Lot Area & Front Lot Width

Land Use Minimum Minimum Minimum Existing | Street-
District Existing Lot Area Subdivided Lot Area (Sq. Ft) Front
(Sg. Ft.) For Lot Area (S0. | For Subdivision into Lot
Subdivision into Ft.) Two (2) Lots —| Width
Three (3) or More Section 102.46 (Ft)
Lots Section
102.47
A NA NA NA NA
C-NA 12 Acres 4 Acres 348,479 NA
CHl 30 Acres 10 Acres 871,199 NA
I-G 26,136 8,712 17,423 NA
I-M 26,136 8,712 17,423 NA
MU 21,780 7,260 14,519 NA
MU-M 21,780 7,260 14,519 NA
P 13,068 4,356 8,711 NA
PR 12 Acres 4 Acres 348,479 NA
RH 16,335 5,445 10,879 75
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RL 6 Acres 2 Acres 87,119 NA

RL-C 12 Acres 4 Acres 348,479 NA

R-MH 16,335 5,445 10,879 NA

RM 26,136 8,712 17,423 100

RM-1 32,670 10,890 21,779 100

RM-2 26,136 8,712 17.423 100
Section 102.47 Minor And Major Subdivision

A. Application Requirements: The submittal requirements and review
procedure for all minor and major subdivision development plans shall be in
accordance with Chapter 102 and shall provide the following minimal
information:

The preliminary subdivision plan for both a minor or major subdivision (and plat)
shall be submitted on black or blue line prints drawn at an acceptable scale such
as 50 feet to the inch on sheets no larger than 34 by 44 inches. The principle
difference between a Minor and Major Subdivision lies in whether the subdivision
proposes the approval of new streets which may be ultimately be dedicated to the
City of Marathon (or remain as private streets). The plan drawing shall include
the following:

**k*

14.  The location of all existing lots must be shown. Proposed lot lines
and areas must be shown as well and meet the standards set out in Table
102.46.1

**k*
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PLANNING COMMISSION AGENDA STATEMENT

Meeting Date: October 19, 2020

To: Planning Commission

From: George Garrett, Planning Director

Agenda Item: A Request For An Amendment Of A Conditional Use For A Plat And Site

Plan Approval As Submitted By G98 Development, LLC, For A Portion Of 11" Street Ocean,
Which Is Described As Being A Part Of Government Lot 1, Section 8, Township 66 South, Range
32 East, Marathon, Monroe County, Florida, Having Real Estate Numbers 00319960-000000 &
00319970-000000. Nearest Mile Marker 47.5.

APPLICANT/ OWNER:  G98 Development LLC

AGENT: William E. Niemann
LOCATION: The project site is located at 453, 455, 457 And 543 11th Street,
nearest mile marker 47.5. See Figure 1.
Figure 1
Project Site
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REQUEST: A Conditional Use Permit for the amendment of the authorization of development of
the subject property having the real estate numbers 00319960-000000 and 00319970-000000 to
include the replat of the property.

FUTURE LAND USE MAP DESIGNATION:
Residential High (RH). See Figure 2.

Figure 2
Future Land Use Map
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ZONING MAP DESIGNATION:
Residential Mobile Home (R-MH). See Figure 3.

Figure 3
Zoning Map

LOT SIZE:

Total acreage: Approx. 88,836 sq. ft. of which 50,572 is uplands.

SURROUNDING ZONING AND USES:

Zoning Use
North Residential Mobile Home Ocean Breeze West
East Residential Mobile Home, Mixed Use Residential Neighborhood of 11
street, Galway Bay, Marathon Nautical
Gifts and future self-storage building.
South Residential Mobile Home, Mixed Use | Marathon Animal Shelter, Lazy Days,
Waters Edge Marina
West NA Boot Key Channel
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EXISTING CONDITIONS:

The project site consists of vacant lots that had contained seven residential units and the parcels
serve as project site for redevelopment of seven residential units. The conditional use was
approved under Resolution 2016-20 and extended under Resolution 2019-16.

PROPOSED REDEVELOPMENT:

Residential Units: 7 Market Rate Units

See Figure 4 for Site Plan layout.

Figure 4
Proposed Redevelopment Site Plan
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BACKGROUND:
The proposed project is the redevelopment of seven residential units to now include the platting

of individual lots for each unit, as well as common area. This report addresses the Conditional Use
application associated with the Conditional Use Permit.
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All conditions of the Conditional Use approval will have to be met before any building permit
will be approved.

EVALUATION FOR COMPLIANCE WITH THE LAND DEVELOPMENT
REGULATIONS:

The criteria for evaluating a Conditional Use Approval are outlined in Chapter 102, Article 13,
Conditional Use Permits, in the City of Marathon Land Development Regulations.

CRITERIA
A. The proposed use is consistent with the Comprehensive Plan and LDRs;

The proposed development project is located within the Residential Mobile Home (R-MH) Zoning
District. Per Chapter 103, Article 2, Section 103.12 of the Land Development Regulations, the
district is designed to “establish areas of high-density residential uses characterized by mobile
homes in mobile home parks, permanent RVs, and transient RVs where they have previously
existed in the District, designated within the Residential High (RH) future land use category on
the Future Land Use Map (FLUM).”

The proposed project consists of the development of existing developed land within the
Residential High Zoning District. Section 103.15, Table 103.15.2, “Uses by Zoning District,”
establishes whether specific uses are allowed as of right, limited, accessory or conditional use
permit. That table shows that Market Rate residential units are allowed at a maximum of 8 units
per acre and at numbers greater than three (3) are only approved through the Conditional Use
Permit process. Conditional Use Permit review is intended to allow a broader view of the potential
impacts of a project on adjacent uses and on City concurrency related resources such as road
capacity, solid waste, sewer, and potable water availability.

Table 103.15.2 in the Land Development Regulations establishes constraints on density and
intensity allowed in the R-MH district based on the types of uses proposed. Using the property
area, the proposed use can have up to 9 residential units, however the applicant is just replacing
the existing 7 residential units. Table 103.15.3 further qualifies the allowed range of intensities
based on the intensity of retail use.

Development Type Proposed Maximum Allowed
Residential Units
Market Rate 7 9
Affordable 0 0

The project as proposed meets the basic definition of development in the RMH zoning district.
Therefore, with conditions, the request is in compliance with the requirements of these sections.

B. The proposed use is compatible with the existing land use pattern and future uses
designated by the Comprehensive Plan;
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The proposed project is located within the Residential High Future Land Use District. Policy 1-
3.1.4 of the City of Marathon Comprehensive Plan states that the “principal purpose of the
Residential High future land use category is to provide for high-density single-family, multi-
family, and institutional residential development. The Residential High future land use category
is characterized by high density compact development on lots with disturbed or scarified
vegetation and areas that are appropriate for infill development and that are served by existing
infrastructure.” The proposed project includes development of an existing residential high district
into the same conditional use, which is consistent with the Residential High classification.

The existing land use pattern in the project vicinity consists of residential and commercial uses to
the east; open water to the west; commercial uses to the south; and residential uses directly north.

Otherwise, the development of the site will result in significant improvement to the site
development quality, including upgraded landscaping, stormwater management, and architecture.
The improvements are expected to have a positive benefit on the surrounding uses and the City
of Marathon.

Therefore, the request is in compliance with the requirements of these sections.

C. The proposed use shall not adversely affect the health, safety, and welfare of the public;

The proposed conditional use does not adversely affect the health, and welfare of the public. The
impacts on surrounding properties as a result of the proposed development should be positive.

Plans submitted with the project are suitable for the Conditional Use Approval as they relate to
Chapter 107, Article 12, 100 Year Floodplain. Final review of floodplain compliance will occur
as part of building permit issuance.

Therefore, the request is in compliance with the requirements of these sections.

D. The proposed conditional use minimizes environmental impacts, including but not
limited to water, air, stormwater management, wildlife, vegetation, wetlands, and the
natural functioning of the environment:

The existing conditions maps indicate the subject area is designated as Developed Land. A small
portion of the property is recognized as having Mangroves. However, the proposed development
will have no impact on the existing mangrove fringe.

In addition, the parcels are not within a ‘Species Focus Area’ as defined in the settlement for
FEMA-FWS lawsuit.

Further improvements to water quality are expected to arise from stormwater improvements to the
site, which should provide up-to-date treatment and eliminate any existing discharges to surface
waters. The applicant has submitted preliminary stormwater plans suitable for the Conditional Use
Application, and final plans are required prior to building permit issuance.
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Site landscaping will be selected from Table 107.68.1, Appendix A, Article 8, Section 107 of the
City of Marathon Code of Ordinances. The native vegetation will improve the environmental
quality of the site and reduce irrigation needs.

Therefore, it is staff’s opinion that the request is in_compliance with the requirements of these
sections so long as the development is conditioned on provision of final landscaping and mitigation
plans subject to approval of the City Biologist and final stormwater plans subject to City approval.

e A final landscaping and mitigation plan, subject to approval of the City Biologist, must be
submitted prior to permit approval.
e A final stormwater plan must be submitted prior to permit approval.

E. Satisfactory provisions and arrangements have been made concerning the following
matters, where applicable:
1. Ingress and egress to the property and proposed structures thereon with particular

reference to automotive, bicycle, and pedestrian safety and convenience, traffic flow and
control and access in cases of fire or catastrophe;

The proposed redevelopment of the existing seven units currently do not impede the flow of traffic
through Marathon. The Level of Service for U.S. 1 is a Level of Service A. Any change is traffic
generation, positive or negative would not impact the overall LOS for U.S. 1 in the project area.

Section 107.43 requires site triangles where the access drive intersects with the street. Clear site
triangles must be shown on the site plan at time of building permit issuance.

Therefore, with conditions, the request is in compliance with the requirements of these sections.
e Clear sight triangles must be shown on the site plan at time of building permit issuance.

2. Off-street parking and loading areas where required, with particular attention to
item 1 above;

Parking requirements are outlined in Section 107.46 (Parking Schedule). The following table
shows the parking requirement for the residential uses on the parcel:

Code . .
Use Citation Requirement Spaces Required
Single and Two-
Family, attached 107.46.1 2 per dwelling unit 14
and detached
Total Required 14
Total Provided 14

The proposed site plan provided by the applicant shows the residential structures maintaining the
required residential parking spaces.
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The developer proposes provisions and arrangements for off-street parking and loading areas, with
particular attention to ingress and egress, automobile, bicycle, and pedestrian safety and
convenience, traffic flow and control and access in case of fire or catastrophe.

Therefore, the request is in compliance with the requirements of these sections.
3. The noise, glare or odor effects of the conditional use on surrounding properties;

The proposed project consists of development of seven multi-family dwellings planned for future
development. The applicant is not proposing an exterior lighting plan. If in the future the applicant
proposes exterior lighting, they must provide detailed lighting plans which conform to the letter
with the City of Marathon LDR’s. The applicant’s detailed plans should achieve the net result of
no detrimental noise, glare or odors being generated by any of the uses.

Therefore, the request is in compliance with the requirements of this section.

4. Refuse and service areas, with particular reference to locations, screening and Items
1 and 2 above;

Section 107.39 requires that all dumpsters and recycling bins be fully enclosed and screened. The
site plan indicates that the dumpster is (hidden) screened. However, the applicant proposes
individual garbage containers similar to what is existing on site. Should a shared dumpster be
proposed it must be screened according to Code.

Therefore, the request is in compliance with the requirements of this section.
5. Utilities, with reference to location and availability;

Chapter 107, Article 13, establishes the City’s Concurrency Management and certification
requirements. This Conditional Use constitutes the City’s Concurrency Level of Service
Certificate, as follows:

e Wastewater: The applicant must coordinate with Wastewater Utilities Department for
connection requirements. This project is replacing units already assessed, resulting in a de
minimus impact.

e Water: The Florida Keys Aqueduct Authority will provide potable water for the facility.

e Solid Waste: Marathon Garbage Service will provide solid waste disposal.

e Surface Water: The applicant has provided stormwater design information suitable for the
Conditional Use application review which demonstrates compliance with City standards.
However, a final stormwater plan will be required for building permit issuance.

e Recreation and Open Space: This development will have a de minimus impact on
recreation and open space.

e Roadways: The applicant is developing the site with the same intensity that currently exists;
therefore, resulting in a de minimus impact on transportation facilities.

e Educational Facilities: This redevelopment will have a de minimus impact on educational
facilities since existing uses are replaced in kind.
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Therefore, with conditions, the request is in compliance with the requirements of these sections.

e City approval is required for the stormwater management system prior to Building Permit
Approval.

e A stormwater plan is required that provides the calculations for the retention of the 25
year/72 hour storm. Calculations require a routing analysis to ensure the system can handle
the runoff during the peak of the event.

e Detail grading plan depicting existing and proposed elevations. All runoff is required to
be diverted to the stormwater system with no off-site discharge.

e City approval of the modified connection to the City Wastewater Utility will be required.

6. Screening and buffering with reference to type, dimensions and character;

Section 107.71 C. requires that all single family and two-family residential uses shall be required
to provide a minimum of two canopy trees for every 100 linear feet of property frontage along
local streets. The proposed tree coverage for the 314 linear feet of frontages meets the minimum
requirements.

Table 103.15.2 outlines setback requirements in the RMH district as follow: front yard 10’; side
yards 5’; and, rear yard 10°.

Table 106.28.1 outlines setbacks requirements for a Principal structure on open water where
original slope landward has been significantly altered by filling but a mangrove fringe exists that
is contiguous from side lot line to side lot line and is at least ten (10) feet wide at the root zone;
have a setback requirement of thirty (30) feet from MHWL or the landwards extent of the
mangrove root system. A resource buffer distance is set at a 30 foot minimum from MHWL, since
that is further landward than the root system.

This plan shows a 15’ setback on the front yard, 5’ setback on the northern and southern side yards,
32.42’ setback on the nearest shoreline.

Setback Required | Required Landscape | Proposed | Compliant
Front 10 10 15 Y
North Side | 5 N/A 5 Y
South Side | 5 N/A 5 Y
Shoreline | 30 N/A 3242 Y

Therefore, with conditions, the request is in compliance with the requirements of these sections.

¢ Native Canopy Street trees must be planted according to Code.

e Applicant shall meet the minimum width and planting requirements per Table 107.70.2.
7. Signs, if any, and proposed exterior lighting with reference to glare, traffic safety and
compatibility with surrounding uses;
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A review of sign requirements at this stage in development approval is not necessary; however,
signs for the project will be reviewed prior to issuance of a building permit according to Chapter
107, Article 7, Signs, particularly for the non-residential portion of the project.
Article 107.54 establishes criteria for lighting, including light pole light limitations and other
technical criteria. Final lighting plans will be submitted along with final landscaping plans, and
will include verification from the landscape architect that all provisions of the article are met.
Therefore, the request is in compliance with the requirements of these sections.

e All signs will be reviewed and approved for compliance with the City of Marathon LDR’s.
8. Required yards and other open space;
Section 106.16 established required open space for the project. The parcel is generally considered
developed; therefore, a twenty percent open space requirement applies. To the greatest extent
possible, the Applicant will be required to protect Regulated Trees, pursuant to Chapter 106,
Article 2 of the LDRs. According to the submitted plans, 14,434 square feet of impervious area is
proposed on site. This amounts to roughly 73% open space on site, this exceeds the open space
requirement.
Therefore, the request is in compliance with the requirements of these sections.
9. General compatibility with surrounding properties; and
The project is a development of long-standing existing uses in an area of the City which is
relatively dense and intense. Adjacent uses include commercial and residential establishments. A
development of residential dwellings is expected to be fully compatible with these uses. The
proposed project represents improvement to the current state of prior development and is expected
to increase compatibility with surrounding properties.

Section 107.40 restricts the height of buildings to 42’ as measured from the crown of the roadway
or unimproved grade. The site plans show that buildings are below 42’.

Therefore, the request is in compliance with the requirements of these sections.

10.  Any special requirements set forth in the LDRs for the particular use involved.
Section 104.48 Residential Dwelling Units contains special requirements.

The following criteria are applicable to this redevelopment:

e Plans must show a 10’ interior setback between residential units.
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e Any future alterations to the existing docking facilities will require the applicant to provide
a copy of the DEP and ACOE permits and shall meet all conditions for Multi-family
docklng faC|I|t|es Docklng faC|I|t|es are a permltted use by rlght in all zoning districts.

Therefore, with the conditions note above, the request is in_ compliance with the requirements of
this section.

CONCLUSION:

The Conditional Use approval is intended to allow for the integration of certain land uses and
structures within the City of Marathon based on conditions imposed by the Council. Review is
based primarily on compatibility of the use with its proposed location and with surrounding land
uses. Conditional uses shall not be allowed where the conditional use would create a nuisance,
traffic congestion, a threat to the public health, safety or welfare of the community.

The proposed development consists of the replacement and enhancement of a long standing
existing residential use. As such the development, including the overall upgrading and
improvement of the site, furthers the policies for development in the City and is consistent with
the Comprehensive Plan and Land Development Regulations. The project is compatible with
surrounding uses, and is not expected to create a nuisance, traffic congestion or threat to public,
health, safety or welfare.

RECOMMENDATION:
The Planning staff recommends conditional approval of the multi-family residential project known
as G98 Development LLC to the Planning Commission. The proposed conditions of approval are

listed below.

Conditions of Approval

1. A final landscaping and mitigation plan, subject to approval of the City Biologist, must be

submitted prior to permit approval.

A final stormwater plan must be submitted prior to permit approval.

3. City approval is required for the stormwater management system prior to Building Permit
Approval.

4. A stormwater plan is required that provides the calculations for the retention of the 25
year/72 hour storm. Calculations require a routing analysis to ensure the system can handle
the runoff during the peak of the event.

5. Detail grading plan depicting existing and proposed elevations. All runoff is required to

be diverted to the stormwater system with no off-site discharge.

City approval of the modified connection to the City Wastewater Utility will be required.

Native Canopy Street trees must be planted according to Code.

Applicant shall meet the minimum width and planting requirements per Table 107.70.2.

All signs will be reviewed and approved for compliance with the City of Marathon LDR’s.

0 Plans must show a 10’ interior setback between residential units.

N

'—‘090.\".3’
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11. Any future alterations to the existing docking facilities will require the applicant to provide
a copy of the DEP and ACOE permits and shall meet all conditions for Multi-family
docking facilities. Docking facilities are a permitted use by right in all zoning districts.

13. Clear sight triangles must be shown on the site plan at time of building permit issuance.
14. The Conditional Use Development Order will constitute the Certificate of Concurrency for
the project. The determination will be valid for one year.
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ANALYSIS OF PLAT APPROVAL REQUEST:

The standards for re-plat approval are established in Chapter 102, Article 10 of the Land
Development Regulations. The application for the preliminary plat approval is being
simultaneously reviewed per Section 102.45.D.2. through the Conditional Use process. Pursuant
to the Code, the Planning Commission and City Council shall give due consideration to the
evaluation criteria addressed within this report as well as the Conditional Use when rendering a
decision to grant or deny the requested permit.

Per code streets, internal park and open space areas, recreation space, protected habitat areas
requiring conservation easements may all be the basis for density reductions in the platted lot area
if they are included in the overall density calculations for the subdivision and subsequent plat.
Such reductions shall be noted in the plat and a complete accounting of acreage respective of
allowed densities shall be made in the plat document. Equally, if lot area reductions are allowed
as part of the subdivision and platting process, the plat documents shall clearly indicate that no
future subdivision shall be allowed of any area accounted for in density calculations.

RECOMMENDATION:

With the following conditions, the Planning staff recommends approval of the proposed final plat.

Conditions:

1. Final plat shall include language regarding owner-signed consent and acknowledgement
for wastewater and stormwater assessment for future development of the properties.

2. All utility and right-of-way permits shall be obtained and issued prior to final plat approval.

3. Applicant shall provide form of guarantee for necessary utility construction.

4. Reductions shall be noted in the plat and a complete accounting of acreage respective of
allowed densities shall be made in the plat document.

5. Plat documents shall clearly indicate that no future subdivision shall be allowed of any area
accounted for in density calculations

6. All conditions of the Conditional Use must be met prior to building permit issuance.
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Attachments:

Attachment A:

Proposed Site Plan
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Attachment B: Proposed Plat

GOOSE'S COVE
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LOTS 3, 4,5 & 6, BLOCK 1, "RIGGS’ SUBDIVISION”
PLAT BOOK 2, PAGE 68

BEING A PART OF GOVERNMENT LOT 1, SECTION 8, TCWNSHIP 66 SOUTH, RANGE 32 EAST
CITY OF MARATHON, HOG KEY, MONROE COUNTY, FLORIDA
JUNE 2020
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