
City of Marathon Planning Commission 

Monday October 19, 2020 

9805 Overseas Hwy 

City Hall Council Chambers 

5:30 PM 
1. Call To Order

2. Pledge Of Allegiance

3. Roll Call

4. Minutes

5. Quasi-Judicial Statement

6. Notice

7. Items For Public Hearing

8. Adjournment

5. Quasi-Judicial Statement

Please be advised that some of the items on the agenda are quasi-judicial in nature.  If you wish to

give testimony on any item please inform the Boards clerk by filling out an available sign up form.

An opportunity to speak will be made available after the applicant and staff have made their

presentations on each item.  All testimony, including public testimony and evidence, will be made

under oath or affirmation.  Additionally, all persons giving testimony may be subject to cross

examination. If you refuse either to be cross examined or to be sworn your testimony will not be

considered. The general public will not be allowed to cross examine witnesses, but they can ask the

Commission to ask questions on their behalf.  Persons representing organizations must present

evidence of their authority to speak for the organization.

6. Notice

Presentations to the Commission are limited to three (3) minutes for each individual speaker and five

(5) minutes for the representatives of a designated group. Transfer of time between individuals and/or

groups is not permitted. To the greatest extent possible, presentations to the Commission shall be

limited to topics before the Commission for present or future consideration. Letters submitted to the

Commission prior to the meeting will not additionally be read into the record.

7. Items For Public Hearing

Item 1.   An Appeal By Roger Bolon And Alexandria Wolff Of The Decision Of The City Of

Marathon Public Works Director To Issue A Permit To The Florida Keys Electric Cooperative,

Inc. To Move Electric Transmission Poles From The South Side Of Aviation Boulevard To The

North Side Of Aviation Boulevard From 8146 Aviation Boulevard To 109th Street, Gulf Then

Toward US 1 Ending 117 Feet North Of US 1 And 109th Street.  Said Appeal Is Premised On A

Belief By The Parties That The City Violated City Code Section 26 (1)(A) And 337.401 F.S.
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Because The City Failed To Recognize The Potential Impact On Adjacent Property Owners, 

Including Grandfathered Driveway Access Or Other Permitted Feature(s) In The City Right-Of-

Way As Recognized In City Code; And Subsequently Discovered Violation Of F.S. Chapter 333 

Because The City Failed To Obtain FAA/DOT Approval Of The Permit Prior To It Being Issued 

And Prior To Commencement Of The Work As Required By F.S. 333.03 And F.S. 333.025 

(4)(5). 

Item 2:  An Appeal Of A Decision By The City Of Marathon, Florida In The Issuance Of Permit 

P2020-0637 For A Single Family Residence For Property Located At Lot 26, Tropic Isle 

Subdivision, Section A, Having Real Estate Number 00355417-002600; The Appellant’s Reason 

For The Appeal Concern The City’s Land Development Regulations (LDRs), Chapter 100, 

Article 1, Section 100.2, Chapter 102 Article 10 Section 102.46, Chapter 102 Article 14 Section 

102.18, Chapter 103 Article 3, Chapter 107 Article 5, And Chapter 110 Article 3; Providing For 

A Review Of This Administrative Decision By The Planning Commission Sitting As The City’s 

Board Of Appeals Pursuant To Chapter 102 Article 17: And Providing For A Decision By The 

Board. 

Item 3.  A Request For An Amendment Of A Conditional Use For A Plat And Site Plan 

Approval As Submitted By G98 Development, LLC, For A Portion Of 11th Street Ocean, Which 

Is Described As Being A Part Of Government Lot 1, Section 8, Township 66 South, Range 32 

East, Marathon, Monroe County, Florida, Having Real Estate Numbers 00319960-000000 & 

00319970-000000.  Nearest Mile Marker 47.5. 

Item 4:  An Ordinance Of The City Of Marathon, Florida Approving The City’s “10-Year Water 

Supply Facilities Work Plan” As Required By The State Department Of Economic Opportunity 

Under Chapter 163, Part II, F. S.; To Include Updated Water Demand Projections, Identify Alternative 

And Traditional Water Supply Projects, And Describe Conservation And Reuse Activities Needed To 

Meet The Projected Future Demands. Planning Tools Are Available On The District’s Website For 

Your Use And District Staff Are Available To Provide Technical Assistance To Update The Work 

Plan, Including Reviewing Draft Work Plans Prior To Formal Plan Amendment Submittal; Providing 

For Severability; Providing For Repeal Of Conflicting Provisions; Providing For Transmittal Of This 

Ordinance To The State Department Of Economic Opportunity; And Providing For An Effective Date 

Upon The Approval Of This Ordinance By The State Department Of Economic Opportunity. 
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City of Marathon  

           Planning Commission 

Monday July 20, 2020 

9805 Overseas Hwy 

City Hall Council Chambers 

 

MINUTES 

 

Lynn Landry called the meeting of the Planning Commission to order on Monday July 20, 2020 via 

Zoom at 5:30 pm. 

 

In attendance: Planning Director George Garrett, Attorney Gaelan Jones, Admin Assistant Lorie 

Mullins, and members of the public.  

 

The speakers were sworn in or they had previously been sworn in via Zoom. 

 

The Pledge of Allegiance was recited. 

 

George Garrett congratulated Matt Sexton on the recent birth of his child. 

 

The roll was called. Mike Cinque-present; Matt Sexton-present; Eugene Gilson-absent; Mike Leonard-

present; Lynn Landry-present.   

 

Landry asked for approval of the last meeting minutes. 

 

Leonard moved to approve.  Sexton seconded.  The roll was called.  The minutes were approved 4-0.   
 

The Quasi-Judicial Statement was read for the record. 

 

Attorney Jones asked for any ex-parte communications.  Sexton, Cinque, and Landry had conversations 

with Noah Singh about the project and stated it would not affect their decisions.   

 

The Notice was read into the record: Presentations to the Commission are limited to three (3) minutes for 

each individual speaker and five (5) minutes for the representatives of a designated group. Transfer of time 

between individuals and/or groups is not permitted. To the greatest extent possible, presentations to the 

Commission shall be limited to topics before the Commission for present or future consideration. Letters 

submitted to the Commission prior to the meeting will not additionally be read into the record. 

 

Item 1: Consideration Of A Request Of The City Council Of The City Of Marathon, Florida By Knight’s Key 

Investors, LLC And Knight’s Key Road, LLC For The Expansion Of An Existing Conditional Use Permit 

(Resolution 2015-94) And Development Agreement (Resolution 2015-96), Pursuant To Chapter 102, Articles 

13 8 Respectively Of The City Of Marathon Land Development Regulations (LDRs), Seeking The Addition 

Of Ninety-six (96) Transient Residential Units (Hotel Rooms), Restaurant Space, And A Water Feature On An 

Existing 199 Room Resort Facility With Restaurants, Spas, Retail Space, And Pools; With Existing Densities 

Of Approximately 9.91 Transient Residential Units Per Acre; Located At 1 Knight’s Key Blvd; Which Is 

Legally Described As Lot 1 And Part Of Lot 2 And Bay Bottom East Of And Adjacent To Government Lot 2, 
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Section 8 And 17, Township 66 South, Range 32 East, Knights Key, Monroe County, Florida; Having Real 

Estate Number 00101800-000000, Nearest Mile Marker 47; And Providing For An Effective Date.   

 

Brian Shea presented the item with visual aids.  

 

No comments or questions from the Commissioners. 

 

Bart Smith presented the item on behalf of the applicant. 

 

Landry questioned the status of the left-hand turn lane and the one-year sunset time frame. 

 

Smith assured the commission that they would make every reasonable effort to try to get that done. 

 

Shea stated that with the addition of 96 units FDOT may agree to the left-hand turn lane. 

 

Leonard suggested a two-year time frame to be sure the lane is added. 

 

Landry opened the meeting to public speakers. 

 

Michelle Coldiron voiced her concerns with the incomplete landscaping and the employee parking outside the 

resort. 

 

Cinque added concerns about the wastewater capacity for Knight’s Key. 

 

Lynn Landry moved to approve the item with the condition that the left turn lane installation run 

concurrent with the development agreement and to pursue it with FDOT until they give an answer to 

approve or disapprove.  

 

Leonard seconded.   

 

The roll was called.  The item was approved 4-0. 

 

Item 2:  Consideration Of A Request By Seasons, Inc. (With Approval Of The Owner, Crystal Cove 

Market Site, LLC) For A Conditional Use Permit And Development Agreement Pursuant To Chapter 

102, Articles 8 And 13 Of The City Of Marathon Land Development Regulations (LDRs) Entitled 

“Development Agreement” And “Conditional Use Permits” Respectively, Proposing The Development 

Of Twenty-Six (26) Transient Residences (Two & Three Bedroom) And Eighteen (18) One-Bedroom 

Hotel Style Transient Units With Amenities; Seeking To Sever The Connection With The Conditional 

Use Permit And Development Agreement Identified In Resolutions 2019-55 And 2016-72 (Crystal Cove 

Housing Partners, LP) In Favor Of The Project And Agreements Proposed Herein; For Property Located 

At 881 50th Street, Gulf, Marathon, Florida, Which Is Legally Described As Lying Within Township 

66S, Section 6, Range 32E; Key Vaca, Marathon, Florida; Having Real Estate Number 00327150-

000100.  Nearest Mile Marker 50 (49.75).  

 

George Garrett presented the item with visual aids. 
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Leonard voiced concerns over the traffic study asking when it had been generated, and US1 ability to handle 

the amount of traffic generated by the development.   

 

Garrett reiterated that the US1 study was done in 2017 before Irma and is updated annually.  

 

Barbara Mitchell presented them item on behalf of the applicant. 

 

Leonard excused himself for a prior engagement, there was still a quorum. 

 

Landry opened the meeting to public speakers. 

 

Thomas Hill voiced concerns over traffic and safety on the residential street, and the barrier between the 

project and his home. 

 

Mitchell stated that the barrier will be a fence and shrubs, not just shrubs.  

 

After a brief discussion regarding the exit onto 50th Street, and boat trailer parking, Landry made a motion to 

approve the item with the condition that there be off site boat trailer parking for the project in perpetuity.  

 

Sexton seconded.   

 

The roll was called.  The item was approved 3-0. 

 

Motion to adjourn. 

 

Landry adjourned the meeting at 7:01 p.m.  

 

 

ATTEST: 

 

_______________________________________________ 

Lynn Landry – Planning Commission Chairman 

 

 

 

ATTEST: 

 

_______________________________ 

Lorie Mullins-Administrative Assistant  

City of Marathon Planning Department 

 
 

 

Pursuant to Section 286.0105, Florida Statutes, if a person decides to appeal any decision made by the Planning Commission with respect to any matter 
considered at such hearing or meeting, one will need a record of the proceedings and for such purpose that person may need to ensure that a verbatim record 

of the proceedings is made; such record includes the testimony and evidence upon which the appeal is to be based. 

ADA Assistance: Anyone needing special assistance at the Planning Commission Meeting due to disability should contact the City of Marathon at (305-) 
743-0033 at least two days prior thereto. 

  (Please note that one or more Marathon City Council members may participate in the meeting.)  
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PLANNING COMMISSION AGENDA TATEMENT 

 

Date:  October 19, 2020  

 

To:  Planning Commission 

 

From:  George Garrett, Planning Director 

 

Subject:   Appeal of Right-Of-Way Permit P2020-0785 

 

 

BACKGROUND: 

 

On or about June 23, 2020, the Florida Keys Electric Cooperative (FKEC) began removal of 

power poles on the south side of Aviation Boulevard to be replaced by a roughly equivalent 

number of power poles on the north side of Aviation Boulevard. 

 

In the removal and replacement of approximately 120 power poles, all but two are now in place 

and the subject of the present appeal (see also Monroe County Case # 20-CA-000117-M), 

particularly those that would be placed near 9400 Aviation Boulevard, Appellant’s residence. 

 

City Right-Of-Way – Aviation Boulevard & 109th Street, Gulf 

Location 
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City Right-Of-Way – Aviation Boulevard & 109th Street, Gulf 

Location 

 

 
 

Appellant’s Counsel references in their appeal, the City’s ignorance of Chapter 337.401.  The 

City states that it has fully complied with Florida Statute 337 and in particularly 337.401 through 

337.403 in the adoption of City Ordinance, Chapter 26, Article II of the City’s Code of 

Ordinances See Attachment 1. 

 

The City, the City’s litigation Council, City attorney (Vernis & Bowling at the time), the FKEC, 

and it’s attorney’s met agreeing that the FKEC would cease construction activity on the removal 

and replacement of the power poles.  These parties also agreed that the City would issue a permit 

(Permit P2020-0785) to the FKEC for the poles, as a consideration to limiting further movement 

in litigation (Case # 20-CA-000117-M).  The City did not agree that a Permit was necessary 

under Chapter 26, Article II.  However, issuance of a Permit thereby offered the Appellants an a 

venue, other than the court, for appeal See Attachment 2. 

 

ANALYSIS: 

 

In review, Chapter 26, Article II provides an exemption (Section 26.27) or general permit 

(Section 26-30) for the “. . . . the installation, maintenance and repair . . . “ of their facilities, “ . . 

. .except as provided for as provided in Section 26-30.” 

 

Clearly, under Section 26-27, no Right of Way Permit is required of the FKEC.  They were and 
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are “installing” new power poles, as allowed. 

 

Section 26-30 grants a General and Continuing Permit to public and private utilities “to perform 

maintenance and emergency repairs as may be required to maintain their service, . . . “  

Exceptions to this section are applied in Subsections (1) through (7).  None apply to the subject 

of this appeal, except points (1) and (3) as repeated immediately below: 

 
“(1)  A formal permit will be required by a public or private utility without the payment of a fee when:  

a.  Installation or repair of a service will cause damage to an existing roadway or disrupt a 
previously permitted or grandfathered driveway access or other permitted feature in the 
City right-of-way.  

b.  In cases where an emergency repair causes damage to an existing roadway, an after-the-
fact permit will be issued the next business day (See Section 26-38).  

*** 

(3)  A permit will not be required when a public or private utility will perform work in the City right-of-
way that will not cause damage to any City-owned or permitted feature within the right-of-way, 
provided, however, that the City Manager or designee is duly noticed in writing by the public or 
private utility that such work will be in progress and when completion is anticipated.”  

*** 

In review of these subsections, the City indicates that the FKEC continues to qualify for a 

complete exemption to the requirement for a permit under Section 26-27 for the following 

reasons: 

 

• No damage to City roadway or disruption of a previously permitted or grandfathered 

driveway was contemplated and has not occurred as a result of the project. 

• No damage to any City owned or permitted feature was contemplated to occur and has 

not occurred as a result of the project to date. 

 

Note, there are conflicts of language between Section 26-27 and 26-30.  In this instance, Section 

26-27 should control as the reference to Section 26-30 is only found in Section 26-27.  The 

conflict is in the following language which in 26-27 references an exemption for installations 

(etc.), while Section 26-30 references maintenance and emergency repairs.  Since 26-27 grants 

the exception, the only reason for reviewing 26-30 is to make sure that there isn’t a Condition 

there that would warrant a permit. 

 

CONCLUSION: 

 

The City of Marathon indicates that: 

 

• Its Ordinances, particularly Chapter 26, Article II complies with the requirements of 

Chapter 337 F.S. 

• That under Chapter 26, Article II, a public utility is provided an exception to the need for 

a permit in Chapter 26-27 or is granted a General and Continuing Permit under Section 

26-30 to install, repair, and maintain its utilities within the City’s Rights-of-Way. 

 

RECOMMENDATION 
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Based on the conclusions identified immediately above, the Planning Commission should deny 

the Appeal brought by Roger Bolon and Alexandria Wolff determining that: 

 

• The City was not required to issue Permit P2020-0785. 

• That Public and Private Utilities are allowed to install, repair and maintain their facilities 

under Section 26-27 and 26-30 without a City Right-Of-Way Permit, so long as relevant 

subsections of Section 26-20 do not apply. 
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ATTACHMENT 1 

Chapter 26, Article II 

Public Right-Of-Way Use Permit 
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ARTICLE II. - PUBLIC RIGHT-OF-WAY USE PERMIT  

Sec. 26-25. - Purpose and intent.  

The purpose and intent of this Article is to provide standards and procedures and a fee schedule for 
permitting the use of City public rights-of-way in order to preserve the function of each street and 
highway; provide for smooth, logical traffic flow patterns, require the application and safe standards, 
procedures and principles, provide for environmental compatibility, provide for stormwater management, 
and provide for technical standards and specifications.  

(Code 1999, § 16-17) 

Sec. 26-26. - Permit required.  

City public right-of-way use permits shall be required for all roads and streets to be constructed or 
improved in existing rights-of-way; and all roads and streets which are to be dedicated to the City; all 
construction or installation or maintenance of any public or private utility as provided for in Section 26-30; 
and any structure, driveway, culvert, pavement or object in the right-of-way or easement, other than those 
constructed or maintained by the City, within rights-of-way of the City road system as defined in Fla. Stat. 
§ 334.03. Construction or installation within City-owned canals and City-owned waterways will likewise 
require a permit. A permit from the Florida Department of Transportation is required for the construction of 
accessways to or construction with the rights-of-way of any part of the State highway system as defined 
in Fla. Stat. § 334.03.  

(Code 1999, § 16-18) 

Sec. 26-27. - Exemptions.  

No right-of-way use permit shall be required for the following:  

(1)  Construction of public or private utilities in subdivisions in accordance with engineering 
drawings and specifications approved by the City and prepared in accordance with the land 
development regulations where such construction will be completed prior to acceptance of 
roads by the City;  

(2)  The installation, maintenance and repair of physical plant by public or private utilities except as 
provided for in Section 26-30.  

(Code 1999, § 16-19) 

Sec. 26-28. - Permit review by City.  

The City Council hereby authorizes and empowers the City Manager or designee to receive and 
review permit applications, collect fees and issue permits in a timely manner allowing the permittee to 
enter onto the public rights-of-way within the City road system to perform specified construction or 
installation. No work may be performed in City rights-of-way or easements, except as noted in Sections 
26-27, 26-30 and 26-38. Until plans have been submitted in conformance with Section 26-31 and a City 
public right-of-way use permit has been issued by the City Manager or designee.  

(Code 1999, § 16-20) 

Sec. 26-29. - Definitions.  
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The following words, terms and phrases, when used in this Article, shall have the meanings ascribed 
to them in this section, except where the context clearly indicates a different meaning:  

Arterial road means a road carrying a higher volume of traffic than a local or collector road, which is 
used primarily for traffic traveling a considerable distance and as otherwise defined in Fla. Stat. § 
334.03(15). An arterial road is generally continuous and is used as a main traffic artery.  

Collector road means a road which carries traffic from local roads to major thoroughfares and 
includes the principal entrance roads of a residential subdivision and as otherwise defined in Fla. Stat. § 
334.03(16).  

Governmental orsubgovernmental agencies means the State of Florida and its various agencies and 
departments, the United States of America and its various agencies and departments, political 
subdivisions of the State of Florida, including Counties, incorporated Municipalities of the State of Florida, 
drainage Districts, and such taxing Districts and special agencies and bodies as are created by County 
ordinances, City ordinances, Florida Statutes or by special act of the legislature, and as otherwise defined 
in Fla. Stat. § 334.03(3).  

Local road means a road designed and maintained primarily to provide access to abutting property, 
and as otherwise defined in Fla. Stat. § 334.03(17). A local road is of limited continuity and not for through 
traffic.  

Permit means the written permission of the City Council through the office of the City Manager or 
designee to enter onto the public rights-of-way within the City road system to perform the construction or 
installation as specified in that instrument.  

Permittee means any individual, firm, association, syndicate, copartnership, corporation, trust or any 
other legal unit commencing proceedings under this Article or obtaining a permit as provided herein to 
effect construction within the public rights-of-way of the City.  

Public or private utility means and includes any pipeline, gas, electric, heat, water, oil, sewer, 
telephone, telegraph, radio, cable television, transportation, communication or other system by 
whomsoever owned and operated for public use, including but not limited to the Florida Keys Aqueduct 
Authority, Southern Bell, the Florida Keys Electric Cooperative Association, Inc. and/or their successors, 
affiliates, subsidiaries or assigns (See Fla. Stat. § 876.37).  

Public rights-of-way means land that is dedicated or deeded to (or is now used or will be used by) 
the City as a road, street, alley, walkway, drainage facility, access for ingress and egress, or for other 
purposes, including those rights-of-way which by virtue of bilateral agreements between the City and the 
County are subject to the jurisdiction and control of the County Public Works Department; and those State 
secondary roads for which maintenance has been assigned to and accepted by the County and as 
otherwise provided for in Fla. Stat. § 335.04. Until such time as the City Council accepts ownership and 
responsibility for the maintenance of a right-of-way, it shall not be considered part of the public rights-of-
way for the purposes of this Article.  

Road means as defined in Fla. Stat. § 334.03(7).  

(Code 1999, § 16-21) 

Sec. 26-30. - Public and private utility; special provisions and general permits.  

All public and private utilities, as defined in Section 26-29, are hereby granted a general and 
continuing permit to perform maintenance and emergency repairs as may be required to maintain their 
service, without the issuance of a formal permit or the payment of a fee, except as provided for in 
Subsection (1) of this section, and subject, however, to the notice requirements of Subsection (3) of this 
section.  

(1)  A formal permit will be required by a public or private utility without the payment of a fee when:  
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a.  Installation or repair of a service will cause damage to an existing roadway or disrupt a 
previously permitted or grandfathered driveway access or other permitted feature in the 
City right-of-way.  

b.  In cases where an emergency repair causes damage to an existing roadway, an after-the-
fact permit will be issued the next business day (See Section 26-38).  

(2)  Any work other than installation of a wooden or concrete pole and overhead wires that a utility 
proposes to accomplish in the City right-of-way that will be accomplished within six (6) feet of an 
existing roadway or any other previously permitted features within the City right-of-way will be 
brought to the attention of the City Manager or designee, for a determination as to possible 
effect on the roadway or other permitted features and whether the issuance of a permit is 
required.  

(3)  A permit will not be required when a public or private utility will perform work in the City right-of-
way that will not cause damage to any City-owned or permitted feature within the right-of-way, 
provided, however, that the City Manager or designee is duly noticed in writing by the public or 
private utility that such work will be in progress and when completion is anticipated.  

(4)  Request for permits as prescribed by Subsection (1) of this section with the exception of an 
emergency repair permit (see Subsection (5) of this section) will be as prescribed by the Section 
26-31 application procedures. No fee will be required. Insurance and bonding requirements as 
outlined in Section 26-32 are waived for a public or private utility; however, a subcontractor for a 
public or private utility shall be required to obtain such insurance and bonding, and the public or 
private utility shall submit evidence of such insurance and bonding to the City Manager or 
designee prior to the commencement of work by a subcontractor.  

(5)  Emergency repair of a utility as prescribed by Subsection (1)b of this section may be 
accomplished immediately and a permit request in a written form outlining the type of work to be 
done, and the location may be obtained the next business day from the City Manager or 
designee.  

(6)  It is not the intent of this section to restrict a public or private utility in any way from performing 
their service to the public as required and regulated by the public service commission or 
applicable law.  

(7)  Construction standards and specifications as outlined in Section 26-35 hereof shall be 
incorporated into all work accomplished for a public or private utility by its own personnel or 
contracted out to City or State licensed contractors. A concrete slab is not required when 
repairing roadways; however, the utility will assure and certify to the City that the base being 
installed as a result of excavation within a right-of-way conforms to City standards and has been 
compacted to a density not less than 98 percent of density as determined by the AASHTO test 
method T-180.  

(Code 1999, § 16-21.1) 

Sec. 26-31. - Application procedures.  

(a)  All applications for City public right-of-way use permits, accompanied by the appropriate fee, and 
including four (4) sketches, plans or drawings of the proposed construction or alteration, shall be 
submitted to the City Manager or designee. All construction within City public rights-of-way shall 
conform to and meet the technical specifications of the City and/or land development regulations, as 
applicable. Applications for access to or construction within State road rights-of-way shall be 
submitted to the Florida Department of Transportation.  

(b)  All applications for City public right-of-way use permits submitted by the owner or permittee, his 
engineers or legal representative, shall contain the following:  
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(1)  Name, address, including zip code, and telephone number of the owner and permittee, and his 
or their engineers.  

(2)  Name, address, including zip code, and telephone number of the applicant's authorized agent 
for permit application coordination, together with proof of authorization.  

(3)  General description of the proposed project, its purpose and intended use, including a 
description of the nature and type of construction; composition, etc.; date when the activity is 
proposed to commence and approximate date when the proposed activity will be completed; 
including legal description, or street address and approximate nearest mile marker and key; and 
an explanation or detailing of any additional information reasonably required by the City 
Manager or designee, including, as applicable, survey drawings, aerial photographs, 
topographic maps, soil percolation test, etc.  

(4)  Four (4) copies of sketches, plans or drawings of the proposed construction or alterations 
showing project location; location within the right-of-way; and typical cross-sections of 
topographical and drainage details showing existing utilities, underdrains, culverts, headwalls, 
driveways or any other existing structures, if affected by the activity, together with all proposed 
structures, modifications and activities when deemed necessary by the City Manager or 
designee. All drainage structures shall be constructed in accordance with the County technical 
specifications of the City and applicable land development regulations. The drawings shall be 
drawn to scale, or otherwise prepared so as to reasonably depict the activity and shall show a 
north arrow for orientation.  

(Code 1999, § 16-22) 

Sec. 26-32. - Insurance and bonding.  

(a)  Insurance. Unless specifically waived by the City Council or the City Manager or designee, the 
permit shall not be effective for any purpose whatsoever until the applicant, or his designated 
representative, delivers to the City Manager or designee a certificate of general liability insurance 
and automobile liability insurance with combined single limits of liability of not less than $300,000.00 
for bodily injury and property damage coverage equal to or in excess of the following limits: 
$300,000.00 (combined single limit for property damage and/or bodily injury). The certificate of 
insurance shall name the City as an additional insured, shall be effective for all periods of work 
covered by this use permit, and shall be in a form acceptable to the City Manager or designee. A 
statement of insurance from a self-insured entity may be accepted as a substitute.  

(b)  Bonding. An executed right-of-way bond or other form of surety acceptable to the City Manager or 
designee may, at the discretion of the City Manager or designee, be required in an amount equal to 
110 percent of the estimated cost of construction. Said bond shall be in effect for a period of not less 
than 30 days and not more than 90 days after final inspection and acceptance of work by the City 
Manager or designee. A letter guaranteeing performance of work may be deemed acceptable in lieu 
of a bond. All restoration shall leave the right-of-way or easement in a condition which is as good or 
better than that which existed prior to construction.  

(Code 1999, § 16-23) 

Sec. 26-33. - Responsibilities of permittee during construction or repair work.  

(a)  Where any City road or right-of-way is damaged or impaired in any way because of construction, 
installation, inspection or repair work by any permittee pursuant to this Article, the permittee shall, at 
his own expense, promptly restore the road or right-of-way as nearly as possible to its original 
condition before such damage. If the permittee fails to make such restoration, the City is authorized 
to do so and charge the cost thereof against the permittee in accordance with general provisions of 
law.  
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(b)  The applicant shall declare that all existing aerial and underground utilities will be located and the 
appropriate utilities notified of the proposed work.  

(c)  The applicant receiving a permit shall make all necessary provisions for the accommodation and 
convenience of traffic and shall take such safety measures, including the placing and display of 
caution signs and signals as required by applicable provisions of the current edition of the Florida 
Department of Transportation Manual on Uniform Traffic Control Devices for Streets and Highways. 
The applicant shall further prevent obstructions or conditions which are or may become dangerous to 
the traveling public. The authority to temporarily close off a street or easement in its entirety rests 
entirely with the City Council.  

(d)  The applicant shall notify, in writing, the Sheriff's Department and the concerned ambulance and fire 
districts prior to any street closing when approved by the City Council.  

(e)  Fire hydrants shall be left accessible at all times.  

(f)  All permitted work will be subject to inspection by the City Manager or designee.  

(g)  Existing utility service shall not be disrupted without specific authority of the concerned utility and 
public notification by newspapers or the airways, that the disruption will occur. Repairs determined to 
be of an emergency nature are not subject to the notification procedure.  

(Code 1999, § 16-24) 

Sec. 26-34. - Access driveways.  

(a)  Request to install single-family residential driveway accesses shall be submitted indicating the street 
address, lot and block number, a description of the nature of the construction (size), and the amount 
of intrusion into the City right-of-way. No insurance or bonding is required.  

(b)  Access driveways onto rights-of-way shall be limited to the least possible number required to 
adequately serve the intended use and shall conform to all applicable traffic safety standards. Prior 
to installation within City rights-of-way, the application shall be reviewed by the City Manager or 
designee regarding any effects on sidewalks, ditches, swales, curbs or other facilities located within 
rights-of-way or easements. Once a permit is issued, all construction and improvements shall be 
subject to inspection by the City Manager or designee.  

(Code 1999, § 16-25) 

Sec. 26-35. - Construction standards and specifications.  

All construction, repairs and/or restorations within City public rights-of-way and easements shall 
conform to the City's technical specifications and applicable land development regulations.  

(Code 1999, § 16-26) 

Sec. 26-36. - Fees.  

(a)  The City Council hereby establishes reasonable application and permit fees to be charged by the 
City Manager or designee for activities permitted hereunder.  

(b)  The following fee schedule shall be applied to all construction or installation upon or within the 
public rights-of-way, except in the following instances:  

(1)  Where the construction performed is for the benefit of a governmental or subgovernmental 
agency and applicable fees are specifically waived on an individual project-by-project basis by 
the City Manager or designee;  
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(2)  Where the permittee is under contract to deliver the constructed project over to a governmental 
agency upon completion of the project and the City Manager or designee has waived applicable 
fees for such project consistent with Subsection (b)(1) of this section;  

(3)  Work performed by a public or private utility as outlined in Section 26-30.  

(c)  The permit fees designated hereinafter shall be payable upon issuance of the construction permit in 
an amount determined by the City Manager or designee pursuant to Subsection (d) of this section. In 
the event a construction permit is denied, only the application fee shall be payable.  

(d)  The City Manager or designee shall charge and collect fees for the items and rates listed in the 
amount established by resolution.  

(1)  Application fee. A nonrefundable processing fee shall accompany all City public right-of-way 
use permit applications. If the permit application is approved, the application fee will be applied 
to the permit fees as detailed under Subsection (d)(2) of this section.  

(2)  Permit fees. Fees for public works construction, under permit issued by the City Manager or 
designee, in canal, road and street rights-of-way and easements that are maintained by the City 
shall be as established by resolution.  

(3)  Penalty fees.  

a.  When work for which permit is required is commenced prior to obtaining a permit, a penalty 
fee will be imposed. If the applicant can show that failure to apply for a permit is based on 
a good faith belief that the construction is not affecting the City right-of-way, the penalty fee 
may be waived at the discretion of the City Manager or designee, provided, however, that 
violators promptly apply for a permit and pay all applicable fees.  

b.  The payment of such penalty fee shall not relieve any person, firm or corporation from fully 
complying with all of the requirements of all applicable regulations and codes, nor shall it 
relieve them from being subject to any of the penalties therein.  

(Code 1999, § 16-27) 

Sec. 26-37. - Relocation upon notice by City.  

All permission granted for construction under this Article does not constitute and shall not be 
construed as permitting a permanent installation within any public right-of-way. Any facility permitted 
within the public right-of-way shall be relocated or reconstructed by the owner at his sole cost and 
expense when in irreconcilable conflict with any construction, reconstruction, or any project performed by 
the City or its authorized representative, which is deemed to be in the interest of the general public within 
30 days of the request. It shall be the responsibility of the City Manager or designee to provide notice to 
the affected permittees at the earliest possible time prior thereto of any such conflicts, whether actual, 
possible or planned. Where the owner requests additional time up to a maximum of 180 days, this may be 
granted by the office of the City Manager or designee upon receipt of a letter stating adequate grounds to 
support the owner's position that additional time is necessary to complete the relocation. If the extension 
of time requested by the owner is denied by the City Manager or designee or an extension in excess of 
180 days is desired by the owner, the owner may appeal to the City Council by written request; and the 
time for relocation shall be stayed while the appeal is pending. Where the City has requested a relocation, 
permits will be required to approve the new sites of the utility facility, but permit fees shall be waived. 
Utility placements and relocations shall be governed by the prescriptions of applicable law.  

(Code 1999, § 16-28) 

Sec. 26-38. - Emergency repairs.  
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In the event of an emergency requiring repairs by utility companies to some portion of their facilities, 
nothing in this Article shall be deemed to prohibit the making of such repairs, however, emergency repairs 
shall be reported to the City Manager or designee the next business day as provided for in Section 26-30 
hereof. Traffic safety measures must be implemented by the utility. Work performed as a result of such 
emergency repairs may continue pending the granting of an after-the-fact permit.  

(Code 1999, § 16-29) 

Sec. 26-39. - Appeals.  

Any party claiming to be aggrieved by a decision of the City Manager or designee may appeal to the 
City Council by filing a written notice of appeal with the City Manager or designee within 30 days of the 
date of denial.  

(Code 1999, § 16-30) 

Sec. 26-40. - Time limits.  

(a)  Within seven (7) days after receipt of an application for a permit under this Article, the City Manager 
or designee shall review the application and shall request submittal of any additional information the 
City Manager or designee is permitted by law to require. If the applicant believes any request for 
additional information is not authorized by law or rule, the applicant may file an appeal to the City 
Council pursuant to Section 26-39. Within 15 days after receipt of such additional information, the 
director shall review it and may request only that information needed to clarify such additional 
information or to answer new questions raised by or directly related to such additional information. If 
the applicant believes the request of the City Manager or designee for such additional information is 
not authorized by law or rule, the City Manager or designee, at the applicant's request, shall proceed 
to process the permit application. Permits shall be approved or denied within 30 days after receipt of 
the original application, the last item of timely requested additional material, or the applicant's written 
request to begin processing the permit application. If the application is not approved or denied in 
writing within 30 days, it shall be deemed approved. Applications for permits may be denied solely on 
the basis of actual and irreconcilable conflict of the proposed work with City technical specifications 
or land development regulations. Any denial of an application must state the specific basis upon 
which the denial is based. The permit shall be considered valid for six (6) months beginning on the 
date of issuance unless the commencement date shall be beyond such time. If work does not 
commence by the end of this period, the permit shall be considered void and reapplication will be 
necessary. Work must be completed by the completion date indicated on the application unless the 
permit is extended upon request to the City Manager or designee with an explanation of the basis for 
such request.  

(b)  A request may be made to the City Manager or designee with the filing of an application for 
expedited review and processing; and provided that all information required as described in 
Subsection (a) of this section is submitted with said application, the director shall make a reasonable 
effort to review and process the same within five (5) days after receipt.  

(Code 1999, § 16-31) 

Sec. 26-41. - Restoration and penalty.  

No person shall use City rights-of-way or easements for any purpose for which a permit is required 
by this Article without first obtaining a permit therefor unless said use is existing upon the effective date of 
the ordinance from which this section is derived or unless otherwise authorized by law. In the event City 
rights-of-way or easements are used and/or construction takes place without a permit, upon written notice 
by the City Manager or designee, the person shall apply for an after-the-fact permit and pay all fees and 
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penalties therefor and shall restore the area to its original condition and cease any nonpermitted use 
except as noted in Section 26-36(3).  

(Code 1999, § 16-32) 

Secs. 26-42—26-70. - Reserved.  
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ATTACHMENT 2 

Bolon / Wolff Appeal Documentation 
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PLANNING COMMISSION AGENDA STATEMENT 

 

Date:  October 19, 2020  

 

To:  Planning Commission 

 

From:  George Garrett, Planning Director 

 

Subject:   Appeal of Residential Building Permit P2020-0637 

 

 

BACKGROUND: 

 

Albert Kretschmer and Harriet Gates applied for the approval of a single family residence 

through BPAS on June 13, 2017.  The property in question is located on Mockingbird Lane (RE 

No. 00355417.002600 / Lot 26, Tropical Isle, Section A) in Marathon (See Location Map).  The 

property has FLUM and Zoning Designations of Residential Medium (RM).  Permit P2016-1493 

was issued to Kretschmer and Gates on August 3, 2018.  Minimal work was completed between 

issuance and the purchase of the property by Seasons 16, LLC.  Permit P2016-1493 was assumed 

by Seasons LLC and was reissued to them as Permit P2020-0548. 

 

00355417-002600 – Season 16 LLC 

Location 
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Season 16 LLC applied for a second permit with the transfer of a Transferable Building Right 

(TBR) to the property.  The premise for that request is that the RM zoning classification allows 

five (5) residential units per acre.  See Table 103.15.2 of the City’s Land Development 

Regulations.  Based on a complete review of the permit application, the City issued Permit 

P2020-0637.  It is this permit that the Appellant, Mr. Stelzer appealed. 

 

At the time of application for Permit P2020-0637, Seasons 16 LLC also made an application to 

transfer density to the site.  They understood how large the platted parcel was but, were uncertain 

of the area of mangroves or submerged land See Attachments 1A & 1B..  Based on the overall 

size of the parcel, the City determined that the transfer of TDRs was not necessary.  Neither 

survey given to the City provided an area calculation.  However, the City and Monroe County 

Property Appraiser’s GIS and on-line data indicated that the parcel was 19,058 square feet 

(19,000 sq ft on the MCPA qPublic Website). 

 

All other aspects of the proposed development of the two units met the City’s Land Development 

Regulations code, particularly as that relates to setbacks – front, side, and rear (shoreline).  In 

addition, the plans for the two residences provided appropriate fire separation 

 

Mr. Stetzer has appealed Permit P2020-0637 based on his concern that issuance of the permit 

does not meet all elements of the City’s Land Development Regulations See Attachment 2.  

Similarly, Tara Duhy Esq. for the property owner, has provided their own response to Mr. 

Stetzer’s request for an appeal.  See Attachment 3. 

 

CONSIDERATION: 

 

At five (5) residential units per acre, the minimum property area for one residential unit is 8,712 

square feet (43,560 sq. ft./acre / 5 unit/acre = 8,712 sq. ft. per unit).  Existing residences and 

previously platted parcels are excepted.  The property in question is 19,058 square feet in area 

based on a review of the City’s GIS System and the Monroe County Property Appraiser’s data.  

At 19,058 square feet, the property would allow 2.19 (2) residences (19,058 sq. ft. / 8,712 sq. 

ft./Unit).  The number of residential units allowed rounds down to the nearest integer. 

 

Other considerations  

 

• Density does not accrue to mangrove forests, water, or submerged land (Policy 1-3.2.3) 

o Though Mean High Water (MHW) was delineated on available surveys of the 

property, there was no clear determination of area above or below MHW on 

available surveys 

o As determined by site visit, there are wetlands along the shoreline below Mean 

High Water (MHW) 

o Density which accrues to low quality wetlands (Saltmarsh & Buttonwood 

Association) does accrue density and may be transferred (Policy 1-3.2.3). 

o Such wetlands are, by reality and definition below MHW. 

o Density is transferable pursuant to Policy 1-3.5.16 and Chapter 107, Article 3 
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• Permits as requested and issued, must meet all other aspects of the City’s Comprehensive 

Plan and Land Development Regulations 

o Setbacks – front, rear, side, shoreline 

o Setbacks per fire code 

• If subdivided, the parcel in question must meet all aspects of the platting Ordinance, 

Chapter 102, Article 10. 

 

See Attachment 4. 

 

ANALYSIS: 

 

The City provides an analysis of its own determinations as it issued the permit in question and 

for each point of Mr. Stetzer’s appeal. 

 

1. The buildable square footage of the lot is not large enough to allow for two single family 
homes in an RM neighborhood and the definition of submerged lands is being applied incorrectly 
on the permit as described below. 
See Appellant’s document – pages 8 & 9 
 

The City issued the permit in question based on the two surveys provided by the original owner 

and Seasons 16 LLC which closely comports with the records of the Monroe County Property 

Appraiser.  Again, the area of lot 26 is approximately 19,058 square feet (19,000 in MCPA 

qPublic site).  An indeterminant area of the property is characterized as below MHW and some 

portion of that area may be submerged land or water.  See Boundary Survey attached as 

Attachments 1A & 1B. 

 

• No information is provided by the appellant clearly identifying that the area above MHW 

is less that the required 17,424 square feet to allow for two residences (LDR, Chapter 

103, Table 103.15.2).  The City made a determination that the area of the entire property 

was sufficient to provide for two residence under the LDRs. 

• At time of permitting, Seasons 16 LLC sought concurrent approval to transfer density to 

the property.  At the time, the City determined that the TDR transfer was not necessary 

and upon complete review, issued Permit P2020-0643. 

• After the Appeal was filed, the Seasons 16 LLC insisted on making the TDR transfer, 

thus making any claim that the property did not have enough density moot. 

• Final note, in their underlying claim to point 1 above, the Appellant indicates that the 

following foot notes to Table 103.15.2 apply and were violated in issuance of Permit 

P2020-0643: 

**** Allocated densities for all zoning districts are subject to the following 
additional requirements:  

• Salt marsh/buttonwood association wetlands that are either undisturbed or of 
high functional capacity as defined in Article 4, of Chapter 106 shall be assigned 
a density of 0.25 units per acre for the sole purpose of transferring the density 
out of these habitats.  
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• Submerged lands, salt ponds and mangrove wetlands shall not be 
assigned density for any purpose (i.e., allocated density = 0).  

 
And further, that submerged land is defined as “Land below mean high water and/or the mean 

high water line for an upland water body” (Definitions, Chapter 110). 

 

There is a logical flaw in the LDRs, since Salt Marsh and Buttonwood (SMB) habitats lie below 

mean high water by nature and by definition, and yet are allocated density under the LDRs in 

apparent conflict with the definition.  In compliance with both the City’s Comprehensive Plan 

and Land Development Regulations, City staff has consistently considered that SMB is allocated 

density for the purposes of transfer. 

 

The City issued Permit P2020-0637 (and P2020-0548) in review of a site plan and plan 

documents which it indicates met required setbacks with no variances. 

 

Appellant Point 2 - Encroachment issues. 
a. Plan inconsistency – Questionable if the lot is wide enough 

See Appellant’s document – pages  9 & 10 
 

The City reviewed both residential permit applications simultaneously for consistency with 

setback requirements, to wit: 

 

• Each residence meets required front setbacks 

• Each residence meets side setback requirements as measured from the “drip line” or the “ 

. . further most project(ion) of the principle structure . . “ to the property line on either 

side (site plan only thus far). 

• Each residence meets required setbacks to the shoreline 

• Each residence meets required fire separation setbacks 

 

Permitted projects must meet all Florida Building Code provisions and the City Comprehensive 

Plan and Land Development Regulations.  Once permitted, compliance with these regulations is 

determined by various inspection requirements, including “setback’ inspections.  The Permit in 

question was “stayed” prior to a request or requirement for a setback inspection. 

 

Appellant Point 2. Encroachment issues. 
b. Plan inconsistency – Swales. 

See Appellant’s document – pages 9 & 10 
 

Based on the City’s review of the Permit plans (both Permits), the project meets necessary 

stormwater retention requirements, notably retention of all stormwater on the project property 

(Chapter 107, Article 11.  Further, stormwater retention on site is a Condition of Permit 

approval.  The Appellant’s assessment is presumptive and cannot be verified.   

 

Permitted projects must meet all Florida Building Code provisions and the City Comprehensive 

Plan and Land Development Regulations.  Once permitted, compliance with these regulations is 

determined by various inspections requirements, including “swale’ inspections.  The Permit in 
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question was “stayed” prior to a setback inspection was requested or required. 

 

Appellant Point 3. – Intent to Subdivide 
See Appellant’s document – page 11 
 

At the time that the City reviewed Permit applications, ultimately issued as Permits P2020-0548 

and P2020-0637, there had been no request by Seasons 16 LLC.  As two residences were 

determined to be allowed on the property, there was no reason to make a presumption that 

Seasons 16 LLC would subdivide the property.  Prior to the appeal and in response to Mr. 

Stetzer, the City did indicate that, IF Seasons 16 LLC were to request a Simple Subdivision of 

the property, THEN they would be required to meet the provisions of the Code for platting, 

Chapter 102, Article 10. 

 

Seasons 16 LLC has requested a subdivision of the property, and in review, the City will require 

that any requested subdivision meet the requirements of the Land Development Regulations.  See 

also, my Interpretation of the Land Development Regulations (AI 20-03) relevant to use of 

Chapter 102, Article 10, Section 102.46, Table 102.46.1 – “Minimum/Maximum Subdivided Lot 

Area and Front Lot Width.”  See Attachment 5. 

 

At the time of appeal, a Simple Subdivision would have been presumptive.  The appeal in front 

of the Planning Commission is an appeal only of Permit P2020-0637, a single building permit.  

An application for a Simple Subdivision is currently under review. 

 

Appellant Point 4 – The planned build does not fit the look and feel of the Tropic Isle Subdivision 
See Appellant’s document – pages 11 & 12 
 

The Appellant suggests non compliance with Chapter 100, Section 100.02, points, A, M, and N. 

as quoted below: 

 

“A. Protection of the small town family feel of the community; 

*** 

M. Ensuring new and redevelopment compliments and enhances community character; and  

N. Implementation of thoughtful controlled growth.” 

 

The City’s comprehensive plan designated the Tropic Isle Subdivision as: 

 

FLUM  Residential Medium 

Zoning  RM 

 

As previously noted, these categories allow development at five residential units per acre.  The 

Points noted above serve as broad guidance for implementation of the City’s Land Development 

Regulations.  The points noted are intended to be broadly interpreted, but do not provide a 

quantifiable metric for determining anything related to Mr. Stelzer’s appeal on this point.  There 

are no specific conditions in Chapter 103, Article 3, Table 103.15.2 which would limit the use of 

land at the densities allowed, except for the provisions of Chapters 107 and relevant sub-Articles, 

and then, only under proposed development approval.  Further, the Simple Subdivision of a 
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parcel is allowed as an administrative function, requiring no broader review than assurance that 

the subdivision meets the constraints provided by the LDRs. 

 

The presumption must be that ALL chapters which proceed after Chapter 100, comport to the 

City’s Comprehensive Plan and Land Development Regulations within which they are 

embedded. 

 

The bottom line is that the property owner and Permit holder has issued a Permit (two) in full 

compliance with the City’s Comprehensive Plan and Land Development Regulations. 

 

Appellant Point 5 – Work was done before the permit was issued. 
See Appellant’s document – page 12 
 

Permit 2016-1493 was issued to the previous property owner in August of 2018.  The owner at 

that time installed a temporary electric pole.  No inspection is required for such action.  Beyond 

that, two extensions of the permit were issued, one in March of 2019 and a second in February of 

2020.  No violations have occurred associated with the property.  No violations have occurred 

related to Permit P2020-1493.  In June 2020, Seasons 16 LLC requested a revision to the permit 

which was ultimately approved and reissued as Permit P2020-0548.  No violations of that Permit 

have occurred.  This permit is not the subject of the appeal before the Planning Commission. 

 

Permit P2020-0637 was issued for the second residence associated with the property in question.  

There have been no violations of that permit. 

 

Appellant Point 6 – Permit not valid do (due) to inaccuracies in paperwork 
See Appellant’s document – page 13 
 

After review, the City continues to find that the Permit in question P2020-0637 was properly 

issued, based on adequate information from all perspectives – Code Compliance, Utilities, Public 

Works, Planning and Building Departments. 

 

CONCLUSION: 

 

The City indicates that it properly issued P2020-0637. 

 

• The property in question exceeds the minimum lot area of 17,424 square feet required 

under the City’s LDRs. 

o It is not known precisely how much area of the property lies above MHW or 

within associated degraded wetlands. 

o IN ADDITION, the current owner has transferred density to ensure that there is 

no question about the property containing enough density to allow two residences. 

• The City has reviewed the plan set for each of the permits issued and has confirmed that 

the identical residences meet front, side, and rear setbacks as well as the minimum 

distance between buildings (as measure from the eaves). 

• The city has received a request to subdivide the property in question.  It has not been 

adequately reviewed on this date to issue or deny the request.  As the Appeal concerns 
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the City’s issuance of Permit P2020-0637, the point is moot.  Issuance of Permit P2020-

0637 did not and does not rely on a request to subdivide the property 

• As to “the look and feel” of Tropic Isle Subdivision, the City indicates that the project 

meets all elements of the City’s LDRs and the Florida Building Code. 

• The City indicates that no violations of Permit P2020-0643 have occurred. 

• The City indicates that it received and reviewed an adequate body of information with 

which it could make a decision that the Permit application met the Florida Building Code 

and the City’s LDRs.  Therefore, the City issued Permit P2020-0643 correctly. 

 

RECOMMENDATION 

 

The Planning Commission should find that the City’s issuance of Permit P2020-0637 was in 

compliance with the Florida Building Code and the City’s Land Development Regulations.  

Further, the Planning Commission should find that Permit P2020-0637 was properly issued by 

the City based on the relevant points elucidated in the Conclusions above. 

 

The Appeal of Permit P2020-0637 should be denied based on these findings and the points noted 

immediately above. 
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ATTACHMENT 1A 

Boundary Survey – 00355417-002600 
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ATTACHMENT 1B 

Mean High Water Survey – 00355417-002600 
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ATTACHMENT 2 

Stelzer Appeal 
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Appeal 

123 Mockingbird Lane (Lot 26) 

RE 00355417-002600 

The purpose of this appeal is not to say that Seasons 16 shouldn't build a home at 123 

Mockingbird Lane (Lot 26) but to ensure that all written building ordinances are being enforced 

equitably by the city for all who apply. The owners of the properties on Mockingbird Lane, 

Marathon, FL are requesting that permit P2020-0637 (Attachment 1) issued on August 27, 2020 

be rescinded for any or all of the following reasons based on the following ordinances. 

Chapter 100 Article 1 Section 100.02, Chapter 102 Article 10 Section 102.46, Chapter 102 

Article 14 Section 102.18, Chapter 103 Article 3, Chapter 107 Article 5, Chapter 110 Article 3 

1. The buildable square footage of the lot is not large enough to allow for two single family

homes in an RM neighborhood and the definition of submerged lands is being applied

incorrectly on the permit as described below.

Calculation of Buildable Square Footage 

Property Appraiser Site Square Footage* 

Less submerged lands that do not have a density calculation** 

Independent Licensed Surveyor Calculation above mean high water level*** 

Square Footage Required Per City Ordinance Table 103.15.2 (Attachment Z) 

Land Density required per dwelling per City Ordinance 

Two dwellings require 

Footnotes: 

*qPublic.net Monroe county, FL (Attachment 3)

**Footnotes to Table 103.15.2 (Attachment 2 pg. 3) 

** Reese Surveyors Property Survey (Attachment 4) 

Square Feet 

19,000 

1,933 

17,067 

8,712 

17,424 
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Builder is short at least 357 square feet to build two dwellings (17,424 less 17, 067). 

Land below the mean high water line was not being subtracted from the 19,000 sq. ft. to 

calculate the actual buildable square footage of the lot. The independent survey (Attachment 

4) clearly shows the mean high water line and the footnotes to Table 103.15.2 (Attachment 2

pg. 3) clearly state that "allocated densities for all zoning districts are subject to the following

additional requirements:"

• Salt marsh/buttonwood association wetlands that are either undisturbed or of
high functional capacity as defined in Article 4, of Chapter ·106 shall be assigned
a density of 0.25 units per acre for the sole purpose of transferring the density
out of these habitats.

• Submerged lands, salt ponds and mangrove wetlands shall not be assigned
density for any purpose (i.e., allocated density= 0).

The definition of submerged land per Chapter 110 Article 3 Defined Terms is as follows: 

Submerged Land: Land below the mean high tide line and/or the mean high water line of an 

upland water body. 

As seen by the calculations and definitions in the Marathon City Ordinances, the planning 

department has not calculated the density properly and this project does not meet minimum 

requirements. Therefore the property owners of Mockingbird Lane are requesting the permit 

to be rescinded. 

2. Encroachment issues

a. Plan inconsistency - Questionable if the lot is wide enough

The width of the lot is 100 ft wide. Since the builder is trying to build two houses

on the one lot, the widest each house can be is 40 ft. wide with five foot setbacks

from each of the side rooflines. (4 setbacks x 5 ft. each = 20 ft.) Because the

builder is using every inch of width possible on this lot, the plans need to be

accurate and the homes built exactly to the inch so that there are no

encroachment issues.

The plan package measurements do not agree and depending on which page you

look at, the plans show houses that may or may not fit on this lot. For example,

the single site plan (Attachment 5 pg. 1) shows a 40 ft house with no roof overhang

on the bump out. The site plan with two houses (Attachment 5 pg. 2) shows a 41.3
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ATTACHMENT 3 

Seasons 16 LLC Response to Appeal 
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Attorneys at Law 
llw-law.com 

01382872-1 

Planning Commission 

City of Marathon, Florida 

RESPONSE TO APPEAL 

Appeal No.:  DP2020-0123 

Appellant:  Jim Stelzer 

116 Mockingbird Lane Marathon, FL 33050 

Permit Appealed: P2020-0637, Issued: August 27, 2020 

Subject Property Lot 26 Tropic Isle Section A PB6-73 

123 Mockingbird Lane 

____________________________________________________________________________________ 

On behalf of Season 16, LLC, please accept the following response to the appeal of its Building Permit 

No. P2020-0637, filed by Jim Seltzer. 

I. FACTS 

Seasons 16, LLC (“Owner”), is the owner of the Subject Property previously described as evidenced by the 

Warranty Deed. (Appeal, Attachment 11) Owner through its duly authorized agent seeks to develop the 

Subject Property for residential use. The necessary permits were sought from the City of Marathon (“City”) 

by Owner acting as the Authorized Agent for the previous owners Albert Kretschmer III & Harriet 

Kretschmer. (Appeal, Attachment 12) The City granted two permits regarding the development of the 

Subject Property – P2020-0637 and P2020-0528. The Appellant specifically appealed P2020-0637 

(“Permit”) but did not challenge P2020-0528. The Subject Property carries a Zoning and Land Use 

designation of Residential Medium (RM). The City granted permit P2020-0637 because Owner meets all 

relevant criteria found in the City of Marathon Land Development Regulations (hereinafter “LDRs”).  

II. ANALYSIS 

A.  Applicable Law  

Owner has demonstrated compliance with all applicable City codes and ordinances and is entitled to its 

Permit. It is well established law that once an applicant has demonstrated compliance with all applicable 

codes and ordinances, the burden of proof shifts to the government to establish by competent and 

substantial evidence why the permits should not be issued. Bd. of County Com'rs of Brevard County v. 

Snyder, 627 So. 2d 469, 476 (Fla. 1993)

In this case, City staff carefully reviewed the Permit application based on all applicable LDR criteria and, 

after determining that the application was fully compliant, issued the Permit. Staff’s interpretation of the 

LDRs is entitled to deference and should be honored unless clearly incorrect. Broward Cty. V G.B.V. Int’l 

Ltd., 787 So.2d 838 (Fla. 2001). 
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For these reasons, this Planning Commission may not rescind the subject Permit unless the Appellant 

provides competent substantial evidence as to why the Permit does not meet the requirements of 

applicable law. The subject Appeal utterly fails to establish any facts indicating that the Permit does not 

comply with applicable law and, therefore, the appeal must be denied. 

B. The Owner is Entitled to the Permit as a Matter of Law 

As analyzed in detail below, Appellant provided no evidence demonstrating that the subject Permit was 

issued in violation of any City LDR or Ordinance. Therefore, the Planning Commission must uphold the 

Permit as issued. 

Appellant Argument 1. The buildable square footage of the lot is not large enough to allow for two single 

family homes in an RM neighborhood and the definition of submerged lands is 

being applied incorrectly on the permit as described below. 

Calculation of Buildable Square Footage 

Square Feet 

Property Appraiser Site Square Footage*  19,000 

Less submerged lands that do not have a density calculation**   1,933 

Independent Licensed Surveyor Calculation above mean high water level***   17,067 

Square Footage Required Per City Ordinance Table 103.15.2 (Attachment 2) 

Land Density required per dwelling per City Ordinance   8,712 

Two dwellings require   17,424 

Footnotes: 

*qPublic.net Monroe county, FL (Attachment 3) 

**Footnotes to Table 103.15.2 (Attachment 2 pg. 3) 

** Reese Surveyors Property Survey (Attachment 4) 

Builder is short at least 357 square feet to build two dwellings (17,424 less 17, 067). 

Land below the mean high water line was not being subtracted from the 19,000 sq. ft. to calculate 

the actual buildable square footage of the lot. The independent survey (Attachment 4) clearly 

shows the mean high water line and the footnotes to Table 103.15.2 (Attachment 2 pg. 3) clearly 

state that "allocated densities for all zoning districts are subject to the following additional 

requirements:" 

• Salt marsh/buttonwood association wetlands that are either undisturbed or of high 
functional capacity as defined in Article 4, of Chapter 106 shall be assigned a density of 
0.25 units per acre for the sole purpose of transferring the density out of these habitats. 
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• Submerged lands, salt ponds and mangrove wetlands shall not be assigned density for 
any purpose (i.e., allocated density = 0). 

The definition of submerged land per Chapter 110 Article 3 Defined Terms is as follows: 

Submerged Land: Land below the mean high tide line and/or the mean high water line of an upland 

water body. 

As seen by the calculations and definitions in the Marathon City Ordinances, the planning 

department has not calculated the density properly and this project does not meet minimum 

requirements. Therefore the property owners of Mockingbird Lane are requesting the permit to be 

rescinded. 

1. Response to Appellants Argument No. 1.  

The Appellant attempts to conflate an issue related to the calculation of density pursuant to the City’s 

Comprehensive Plan with the City’s LDR requirements for splitting lots. The Appellant incorrectly asserts 

that the City cannot include that portion of the Subject Property lying below the mean high tide line when 

evaluating whether or not the property meets LDR provisions regarding lot size. This is incorrect, as 

reiterated by City Staff in its response to Appellant, which is entitled to deference as explained above. 

As evidenced by the Owner’s survey, which was attached as Attachment 4 to Appellant’s Appeal, Owner’s 

parcel clearly meets the requirements of applicable sections of the City’s LDRs for a lot split.  Section 

102.46 requires that a parcel be at least 17,423 sq.ft. to allow for a lot split. In his appeal, Appellant 

concedes that the square footage of the property is 19,000 sq.ft.   

Owner’s parcel is also compliant with Section 102.46 of the City’s LDRs, which requires that the resulting 

parcels from a lot split be at least 8,712 sq.ft. to accommodate construction of a residential structure.  By 

virtue of his admission to the overall square footage of the lot, Appellant is also conceding that the 

resulting lots are code compliant. 

The import of property lying below the mean high tide line relates solely to the calculation of appropriate 

density on a given piece of property. The Appellant contends that the areas below the mean high tide line 

should not be utilized when calculating density.  City Staff considered this issue during their review and 

determined that the Property carries adequate density for the construction authorized by the Permit.  

Nonetheless, even assuming Appellant’s argument is correct as to density,  in order to moot this argument 

entirely, the Owner has requested a transfer of density to the Property pursuant to LDR, Chapter 107. 

Thus, Appellant’s arguments are rendered moot upon the transfer of density, pursuant to the LDR.  

In summary, Appellant has conceded that the Subject Property conforms to the requirements of the City’s 

LDRs for a lot split. Further, Appellant’s claim regarding the calculation of density contradicts City Staff’s 

interpretation, which must be given deference.  Nonetheless,  even assuming Appellant is correct in his 

calculation of density for the property (which he is not), the issue is moot as a result of the pending 

transfer of density request. Thus, Appellant has failed to provide competent and substantial evidence 

demonstrating that the Permit does not conform to applicable law and the Permit must be upheld. 
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Appellant Argument 2. Encroachment issues 

a.  Plan inconsistency — Questionable if the lot is wide enough 

The width of the lot is 100 fit wide. Since the builder is trying to build two houses on the one lot, 

the widest each house can be is 40 ft. wide with five foot setbacks from each of the side rooflines. 

(4 setbacks x 5 ft. each = 20 ft.) Because the builder is using every inch of width possible on this 

lot, the plans need to be accurate and the homes built exactly to the inch so that there are no 

encroachment issues. 

The plan package measurements do not agree and depending on which page you look at, the plans 

show houses that may or may not fit on this lot. For example, the single site plan (Attachment 5 

pg. 1) shows a 40 ft house with no roof overhang on the bump out. The site plan with two houses 

(Attachment 5 pg. 2) shows a 41.3 ft. house (scales on page don't match) with an overhang on the 

bump out. The roof plan shows a house that is 41 ft. wide (Attachment 5 pg. 3). 

Since two houses are being built on a single lot, you would assume that the lot would be laid out 

according to the site plan which displays two houses (41.3 ft. per house). If that is the case, the 

houses do not fit on the lot. 

In addition, the site plan with two houses (Attachment 5 pg. 2) only shows a setback of 10 ft 

between the two houses from wall to wall instead of roofline to roofline. 

Ordinance Chapter 107, Section 107.35 states: 

"Measurement: In measuring a setback, the horizontal distance between the lot line and the 

further most project of the principal building shall be used." 

The property owners of Mockingbird Lane are requesting that The City only accept accurate plans 

especially when buildings are being built exactly to the setback. Because this issue has been 

brought up to the Planning Director and City Planner in meetings by the owners of Mockingbird 

Lane, we feel a setback variances will not be acceptable once the homes are built. We are 

requesting that the permit be rescinded until proper and consistent plans are submitted for 

structures that fit on the lot. 

b.  Swales — 

The site plan drawings for unit 2 shows swale A (which is 5' wide and 1 ft deep) starting at the roof 

line and butting up against the adjacent properties fence. (See Attachment 5 page 1) 

Fill was brought in and raised the property elevation higher than the adjacent property. The 

current swale drawing does not fit in the area designated because the swale drawing shows a 5 ft 

swale 1 ft deep surrounded by permeable soil. In this case, the line trench fabric will be against the 

neighbor's fence which is plastic and not permeable soil. The water will runoff onto the adjacent 

property and undercut the neighbor's fence over time.  

The crest of the swale needs to be at a minimum the same elevation as the adjacent property. 
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The property owners of Mockingbird Lane are requesting that the permit be rescinded until proper 

plans are submitted where the swale drawings properly reflect what needs to be done for the 

actual elevation of the property. 

2. Response to Appellants Argument No. 2.

Preliminarily, it must be noted that, by its terms, the Permit requires conformance with all LDR 

requirements. (Appeal, Attachment 1, p.2, Permit Condition 1.) The Owner is required to situate the 

structures to meet the relevant setbacks as clearly required by Permit Condition 1.  Appellant’s argument 

is based on his own misreading of the permit and submitted drawings. The permit cannot be overturned 

on the grounds of an alleged future violation that has not be substantiated. To the contrary, the site plan 

submitted by the Owner meet all applicable setbacks requirements and the Owner is not requesting any 

variances to these LDR requirements to construct the residential structure. Thus, Appellants have failed 

to provide competent substantial evidence to support overturning the Permit. 

The Appellant makes additional claims regarding the swale described by the site plan. Again, on its face, 

the Permit requires compliance with all applicable Code provisions and it cannot be overturned based on 

unsubstantiated claims that the permit will be violated in the future.  Even so, the Appellant offers no 

evidence to support his prediction that the swale will cause damage to the adjacent property in the future. 

To the contrary, evidence in the record demonstrate that these allegations are unfounded. Permit 

Condition 7 clearly requires that: “All storm water must be retained on site.” (Appeal, Attachment 1, p.2, 

Permit Condition 7.) The site plan appropriately accounts for the storm water requirements of the LDR 

and ensures that the development will occur in a manner to avoid the type of harm feared by the 

Appellant. The Appellant has failed to offer proof that the specific requirements of the LDR have not been 

met and therefore the Permit cannot be overturned on these grounds. 

Appellant Argument 3. Intent to Subdivide 

A simple subdivision is defined in the City Ordinances Chapter 110 Article 3 as follows. 

Simple Subdivision: The subdivision of a parcel with a duplex structure into two (2) separate parcels 

or alternatively, the subdivision of a vacant parcel into two (2) legal parcels each of which meets 

all of the requirements of the City's Comprehensive Plan and Land Development Regulations. 

The developer clearly plans to subdivide this lot as can be seen by: 

•  The site plans which indicate a Lot A and Lot B. Lot A indicates 52' of street frontage.  
Lot B indicates 48' of street frontage and there are two separate driveways. (See Attachment 5 
pg. 2) 

•  Two permits have been issued (See Attachment 1 and Attachment 6) 
•  Lots are being advertised individually and this has been brought to the city's attention.  

(See Attachment 7) 

This is important due to City Code requirements: 

• The existing lot must be 26,136 square feet to subdivide into two lots per city ordinance Chapter 
102 Article 10 Table 102.46.1 Simple Subdivision. The 123 Mockingbird Lane lot is much smaller 
than the   required 26,136 sq. feet. (See Attachment 8 pg. 2) 
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• Zoning requirements require 100' of street frontage per lot. (See Attachment 8 Page 2) 
• The site plans show an obvious setback encroachment between the two units if the subdivision 

occurs. 
  (See Plan Inconsistency 2a above). 
•  This is no longer a vacant parcel per the definition of a Simple Subdivision (See definition 

above). 

The property owners on Mockingbird Lane request that the Planning Commission not allow this 

lot to be subdivided if it is requested in the future and to keep to the required 100 ft. of street 

frontage. 

3. Response to Appellants Argument No. 3.

Although the Appellants complaint regarding this issue is entirely premature and not ripe for 

consideration as part of the Planning Commission’s review of the subject Permit, we are addressing it here 

because it is entirely without merit.  

The Appellant correctly assumes that the Owner seeks to subdivide the Subject Property pursuant to LDR, 

Section 102.46.  In recognition of the fact that LDR Table 102.46.1 can be misinterpreted, George Garrett, 

Planning Director issued Administrative Interpretation 20-03 to clarify the application of the table based 

on its plain terms. As discussed above, this interpretation must be given deference. (Broward, 787 So.2d 

838 (Fla. 2001). Administrative Interpretation 20-03 inserts logic into Table 102.46.1 to avoid an absurd 

result. The Appellant attempts to apply an unreasonable interpretation to the LDR, contending that the 

minimum size of a “parent” lot must be at least large enough to accommodate three individual lots, after 

a lot split. Administrative Interpretation 20-03 clarifies that the “parent” lot must be 17,423 sq.ft. and 

accommodates the resultant minimum lot size of 8,712 sq.ft. This clarification by the Planning Director is 

certainly within the duties imposed by the City pursuant to LDR 102.138. By its terms, Administrative 

Interpretation 20-03 will apply until the table is modified. 

The Appellant also prematurely and incorrectly argues that the subject lot will not conform to LDR 

provisions regarding street frontage requirements. As part of the permitting process, pursuant to LDR 

Section 102.46 E.1, in lieu of providing the stated amount of street frontage for each resulting lot, the 

Owner has requested approval of a joint driveway access agreement. The approval of this request is 

ministerial in nature and the Owner is entitled to issuance because all code requirements are clearly met.  

In summary, this argument is not ripe and is therefore not relevant to the appeal of the Permit at issue. 

Nonetheless, the Appellant’s argument fails as to the requested lots split because he has offered no 

evidence demonstrating that the request does not meeting applicable LDR requirements. The Appeal 

must fail on this point. 

Appellant Argument 4.  The planned build does not fit the look and feel of the Tropic Isle Subdivision. 

• No lots have been subdivided since the original subdivision of Tropic Isle in 1970  

(See Attachment 9). 

• All lots have 100 ft of street frontage unless they are one of the pie shaped lots in the circle. 
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•  All lots have been developed using the same look and feel except for the last 3 vacant lots which 

have been purchased or are under contract by Seasons 16. 

The neighborhood is trying to keep the feel of large lots with larger than required setbacks. Until 

this permit, the look and feel has been maintained by everyone in the neighborhood except 

Seasons 16. 

Chapter 100 Article 1 Section 100.02. - Purpose and intent states that "the City has developed 

these land development regulations to implement the Comprehensive Plan and to protect the 

character, environment and viability through:. 

A: Protection of the small town family feel of the community; 

M. Ensuring new and redevelopment compliments and enhances community character; 

N: Implementation of thoughtful controlled growth." 

The Mockingbird Lane neighborhood requests that the Planning Commission allows us to maintain 

our small town family feel by not allowing the last builder in our subdivision to change the look 

and feel that we have maintained up until this point. We request that two residences not be 

allowed on this single family lot or allow the lot to be subdivided. 

4. Response to Appellants Argument No. 4.

The Appellant’s argument amounts to a challenge to the City’s own LDRs establishing setbacks in a 

baseless effort to require setbacks larger than currently required. The LDRs compliance with the City’s 

Comprehensive Plan cannot be challenged through an appeal of this Permit.   

Issuance of the Permit by the City was done pursuant to the criteria clearly outlined in the City’s LDRs. The 

LDR provision cited by the Appellant, Section 100.02, states that the LDRs meets the intent and 

requirements of the City’s Comprehensive Plan. As previously outlined, the Owner has met the relevant 

requirements of the LDR and therefore, satisfies the Comprehensive Plan. Approval must be granted by 

the City when the Owner demonstrates compliance with the applicable code provisions. (Snyder. See also 

Premier Developers III Assocs. v. City of Fort Lauderdale, 920 So. 2d 852, (Fla. 4th D.C.A. 2006)). 

In summary, the appeal of this Permit is not the proper forum for challenging the compliance of a City LDR 

provision with the City’s Comprehensive Plan. Thus, because Appellants provide no evidence 

demonstrating that the Permit violates any LDR provisions with regard to setback requirements, this 

argument fails and the Permit cannot be overturned on these grounds. 

Appellant Argument 5. Work was done before the permit was issued. 

Chapter 102 Article 14 Section 102.18 states the following: 

B. Improvements without a Building Permit: When a building permit is required, site work, site 

clearing, grading, improvement of property or construction of any type shall not be 

commenced prior to the issuance of the permit. 

a. Removal of Buttonwood comment was added on 8/19 to the permit. The permit was issued 
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two weeks after the buttonwood was removed. (See Attachment 1) 

b. Letter of commencement was filed 7 days before the permit was issued. (See Attachment 1 and 

Attachment 10) 

The property owners on Mockingbird Lane request that all construction conform to the permits. 

Work beginning before a permit is issued sets a precedent that builders can begin work when they 

want as opposed to beginning work once it is permitted. Code Compliance needs to review 

commencement documentation and permits (current and previous) to correctly enforce 

regulations. 

5. Response to Appellants Argument No. 5.

The Appellant’s argument incorrectly assumes that work on the Subject Property was done pursuant to 

the Permit. However, as noted in a memorandum issued by the Planning Director, limited work was 

completed on the Subject Property pursuant to a different permit issued to the previous owners. (See 

attached, Garrett Memo.) The Appellant’s argument is therefore without merit and must fail. 

Appellant Argument 6.  Permit not valid do to inaccuracies in paperwork  

Permit P2020-0637 was not issued to Seasons 16 who acquired the property on 6/25/20 per the 

Deed Warranty. (See Attachment 11). They were issued to the previous owners Albert E 

Kretschmer II and Harriet Gates Krestschmer. The previous owners gave authorization to Seasons 

16 to do General Planning for the lot while it was still under their name but did not authorize them 

to apply for and have a permit issued in their name. (See Attachments 1, 11, 12) 

The property owners on Mockingbird Lane are asking the City Planning Department to make sure 

that Building Applications are being submitted for the correct authorized work and that permits 

are issued in the correct name. As of 9/23, the permit was still not issued in the correct name and 

therefore was not valid. 

Response to Appellants Argument No. 6.

As previously discussed, the application materials supporting the Permit accurately and clearly illustrate 

that the relevant LDR provisions are met. The hearing before the Planning Commission is a de novo review. 

The evidence presented at the hearing, including the staff report, clearly demonstrates that all relevant 

LDR requirements are met and the permit was correctly issued. Appellants have offered no evidence, let 

alone competent substantial evidence, that the Permit violates any provision of City Code. Therefore, the 

Appeal must fail and the Permit must be upheld. 

III. CONCLUSION

The Owner submitted information to the City that demonstrated the application’s compliance with all 

applicable requirements of the LDRs. City Staff reviewed the application materials and issued the Permit 

based on a finding that the application complied with all applicable LDR provisions. Florida law requires 

that the interpretation of the LDRs by City staff be given deference.  
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In this Appeal, the Appellant bears the burden to produce competent substantial evidence demonstrating 

that the Permit was issued in contravention of the City’s laws. The Appellant’s flawed allegations fail to 

meet the required burden of proof. The Appellant has indicated that he does not intend to introduce 

expert testimony during the hearing. (Appeal, p.2.) Therefore the Appeal must fail and the Permit must 

be upheld as a matter of law. 

It should also be noted that the Appellant purports to represent his entire neighborhood. However, the 

Appellant did not provide any evidence that authorizes him to speak on behalf of anyone else. Therefore, 

he is not a duly authorized agent of the residents of Mockingbird Lane and he may not speak on their 

behalf. 

Respectfully Submitted, 

Tara W. Duhy, Esq. 

Executive Shareholder 

Lewis, Longman & Walker, P.A. 
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PLANNING DEPARTMENT 

 

Date:  September 4, 2020  

 

To:  For the File 

 

From:  George Garrett, Planning Director 

 

Subject:   Residential Permits P2020-0528 & P2020-0637 

 

 

BACKGROUND: 

Albert Kretschmer and Harriet Gates applied for the approval of a single family residence 

through BPAS on June 13, 2017.  The property in question is located on Mockingbird Lane (RE 

No. 00355417.002600 / Lot 26, Tropical Isle, Section A) in Marathon and has a Zoning 

Designation of Residential Medium (RM).  The permit was issued to the applicants on August 3, 

2018.  Minimal work was completed between issuance and the purchase of the property by 

Seasons 16, LLC. 

 

00355417-002600 – Season 16 LLC 

Location 
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Season 16 LLC assumed the Kretschmer permit and applied for a second permit with the transfer 

of a Transferble Building Right (TBR) to the property.  The premise for request is that the RM 

zoning classification allows five (5) residential units per acre.  See Table 103.15.2 of the City’s 

Land Development Regulations. 

 

The neighborhood is not happy with the fact that the City issued both permits, thus allowing two 

residences on the property in question. 

 

CONSIDERATION: 

 

At 5 residential units per acre, the minimum property area for one residential unit is 8,712 square 

feet (43,560 sq. ft./acre  /  5 unit/acre = 8,712 sq. ft. per unit).  The property in question is 19,058 

square feet in area.  At 19,058 square feet, the property would allow 2.19 (2) residences (19,058 

sq. ft. / 8,712 sq. ft./Unit).  The number of residential units allowed rounds down to the nearest 

integer. 

 

Other considerations 

 

• Density does not accrue to mangrove forests, water, or submerged land 

o There does not appear to be any submerged land or water as part of the platted 

property 

o There does appear to wetlands along the shoreline below Mean High Water 

(MHW) 

• The residences built must meet all othe aspects of the City’s Comprehensive Plan and 

Land Development Regulations 

 

The neighbors have sought to review and have been provided the approved plans.  In particular, 

City staff has heard that the surveyed property area is less than the required area of 17,424 for 

two residential units.  Staff has also heard that the residential setbacks were not properly applied 

or approved.  A concern has also been raised that Season 16 plans to subdivide the property and 

will not be able to meet the minimum 100 foot fron lot line width. 

 

ANALYSIS: 

 

The City issued the two permits in question based on the survey provided by Seasons 16 LLC 

which closely comports with the records of the Monroe County Property Appraiser.  Again, the 

area of lot 26 is approximately 19,058 square feet.  Apparently, none of the property is 

characterized as submerged land or water, although some portion IS below MHW.  See 

Boundary Survey attached as Attachment 1. 

 

The neighbors acquired and reviewed a copy of a MHW survey of the same property.  There is 

an approximately 2,000 square foot difference between the two.  This may account for the 

discrepancy between the City review of the project and the issuance of two permits and the 

neighbors view that the property is too small for two residential units.  See Attachment 2.   

 

CONCLUSION: 
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The City believes that it properly issued both permits in question  (P2020-0528 &  P2020-0637).    

The property in question exceeds the minimum lot area of 17,424 square feet required unde the 

City’s LDRs. 

 

The City has reviewed the plan set for each of the permits issued and has confirmed that the 

identical residences meet front, side, and rear set backs as well as the minimum distance between 

buildings (as measure from the eaves). 

 

Additional Considerations 

 

If it were true that the property in question were under the minimum lot size for two residences, 

then it would be possible to transfer residential density to the property to make up for any 

difficiency.  There is a limit to how much density could be transferred pursuant to the following 

policies found within the Comprehensive Plan: 

 

Policy 1-3.2.4  Density Increase Provisions 

Special provisions and criteria have been shall be established in the Land Development 

Regulations to provide incentives to increase the supply of affordable housing by allowing 

for high density for affordable units.  This high density shall only be available for Residential 

Medium, Residential High and Mixed Use Commercial categories.  The transfer of 

development rights (TDR’s) is not required for affordable units under these provisions.  

Assigned density under these provisions cannot exceed a maximum of 25 units per acre, as 

provided for in Table 1-1 and this density can only be applied to the following environmental 

habitats: 

• Disturbed with Hammock 

• Disturbed 

• Disturbed with exotics 

• Scarified 

Property owners may seek a FLUM change to a FLUM category which would allow a greater 

residential density.  However, there shall be no presumption in any request that the request 

must be or will be granted by the City.  If the FLUM change is granted, then the difference in 

residential density between the two FLUM categories shall be achieved through a transfer of 

TDRs which shall not exceed the density allowed in Table 1-1 for the new FLUM category.  

The Transfer of Development Rights shall be accomplished in accordance with the provision 

of Policy 1-3.5.16. 

 

Policy 1-3.5.16 Program for Transfer of Density and Building Rights (TDR’s and TBR’s) 

a. The transfer of density and building rights within the City’s boundaries shall attempt to 

achieve the following: 

  

1. Protect environmental resources in balance with the protection of property rights; 

2. Encourage the replacement of substandard structures, non-conforming structures, 

structures within environmentally sensitive habitat; structures subject to repetitive flood 

damage, and units or non-residential square footage which exceeds density limitations; 
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3. Facilitate redevelopment and revitalize the commercial centers by concentrating mixed 

use activities; 

4. Facilitate the redevelopment and revitalization of hotels and motels in the City; 

5. Protect housing affordability and facilitate the provision of new affordable housing units 

throughout the City; 

6. Redistribute existing residential units or densities from more environmentally sensitive 

properties to less environmentally sensitive properties to encourage infill development 

and achieve planned densities without increasing the overall density; 

7. Protect environmentally sensitive sites through the removal of existing dwelling units or 

allocated development rights; 

8. Encourage the placement of conservation easements on environmentally sensitive or 

flood prone parcels of land;  

9. Further the public good and the goals, objectives and policies of the Plan; 

10. Protect housing affordability and facilitate the provision of new affordable housing units 

throughout the City. 

 

b. Transfer of Residential Density (TDRs) 

1. Residential density (TDRs) shall only be transferable from a FLUM category of lower 

density to one of higher density as defined in Table 1-1 of the Comprehensive Plan.  

Properties with a FLUM category of Conservation shall not be eligible as TDR receiver sites.  

TDRs are only transferable to receiver site properties whose habitats are deemed by the City 

Biologist to be less sensitive than the sender site properties as defined in policy 4-1.5.7. 

2. Increases in Residential Density which are greater than those allowed for a given FLUM 

category in Table 1-1 may occur, but shall only occur as a result of a TDR transfer.  Such 

TDR transfers shall not exceed 20 percent of the Future Land Use Densities allowed by 

FLUM category in Table 1-1. 

3. If a property owner intends to achieve a residential density higher than a 20 percent 

increase over that allowed in Table 1-1, then the owner must seek a FLUM change to a 

FLUM category which would allow a greater residential density.  However, there shall be no 

presumption in any request that the request must be or will be granted by the City.  If the 

FLUM change is granted, then the difference in residential density between the two FLUM 

categories must be achieved through a transfer of TDRs which shall not exceed the density 

allowed in Table 1-1 for the new FLUM category. 

4. The transfer of TDRs is subject to approval by the City based on the criteria established 

in b.1. and b.2. above.  All transfers of TDRs must identify the removal of the TDRs from the 

sender site and their transfer to the receiving site and be recorded in the chain of title for both 

properties. 

5. Lands for which all residential density has been entirely removed must have a 

maintenance program to continuously remove exotic invasive vegetation or be transferred to 

an appropriate land management entity, such as the State of Florida or the City of Marathon. 

 

If the Seasons 16 Inc were to subdivide the parcel, now with two building pemits, the Applicant 

would be required to meet the Subdivision and Platting requirements of Chapter 102, Article 10 

of the Land Development Regulations. 
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Attachment 1 

Boundary Survey – 00355417-002600 
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Attachment 2 

Mean High Water Survey – 00355417-002600 
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ATTACHMENT 4 

Additional Considerations 

 

Comprehensive Plan 

 

Policy 1-3.2.4  Density Increase Provisions 

Special provisions and criteria have been shall be established in the Land Development Regulations 

to provide incentives to increase the supply of affordable housing by allowing for high density for 

affordable units.  This high density shall only be available for Residential Medium, Residential High 

and Mixed Use Commercial categories.  The transfer of development rights (TDR’s) is not required 

for affordable units under these provisions.  Assigned density under these provisions cannot exceed a 

maximum of 25 units per acre, as provided for in Table 1-1 and this density can only be applied to 

the following environmental habitats: 

• Disturbed with Hammock 

• Disturbed 

• Disturbed with exotics 

• Scarified 

Property owners may seek a FLUM change to a FLUM category which would allow a greater 

residential density.  However, there shall be no presumption in any request that the request must be 

or will be granted by the City.  If the FLUM change is granted, then the difference in residential 

density between the two FLUM categories shall be achieved through a transfer of TDRs which shall 

not exceed the density allowed in Table 1-1 for the new FLUM category.  The Transfer of 

Development Rights shall be accomplished in accordance with the provision of Policy 1-3.5.16. 

 

 

 

 

Policy 1-3.5.16 Program for Transfer of Density and Building Rights (TDR’s and TBR’s) 

a. The transfer of density and building rights within the City’s boundaries shall attempt to achieve 

the following: 

  

1. Protect environmental resources in balance with the protection of property rights; 

2. Encourage the replacement of substandard structures, non-conforming structures, structures 

within environmentally sensitive habitat; structures subject to repetitive flood damage, and units 

or non-residential square footage which exceeds density limitations; 

3. Facilitate redevelopment and revitalize the commercial centers by concentrating mixed use 

activities; 

4. Facilitate the redevelopment and revitalization of hotels and motels in the City; 

5. Protect housing affordability and facilitate the provision of new affordable housing units 

throughout the City; 

6. Redistribute existing residential units or densities from more environmentally sensitive 

properties to less environmentally sensitive properties to encourage infill development and 

achieve planned densities without increasing the overall density; 

7. Protect environmentally sensitive sites through the removal of existing dwelling units or 

allocated development rights; 
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8. Encourage the placement of conservation easements on environmentally sensitive or flood prone 

parcels of land;  

9. Further the public good and the goals, objectives and policies of the Plan; 

10. Protect housing affordability and facilitate the provision of new affordable housing units 

throughout the City. 

 

b. Transfer of Residential Density (TDRs) 

1. Residential density (TDRs) shall only be transferable from a FLUM category of lower density to 

one of higher density as defined in Table 1-1 of the Comprehensive Plan.  Properties with a FLUM 

category of Conservation shall not be eligible as TDR receiver sites.  TDRs are only transferable to 

receiver site properties whose habitats are deemed by the City Biologist to be less sensitive than the 

sender site properties as defined in policy 4-1.5.7. 

2. Increases in Residential Density which are greater than those allowed for a given FLUM 

category in Table 1-1 may occur, but shall only occur as a result of a TDR transfer.  Such TDR 

transfers shall not exceed 20 percent of the Future Land Use Densities allowed by FLUM category in 

Table 1-1. 

3. If a property owner intends to achieve a residential density higher than a 20 percent increase over 

that allowed in Table 1-1, then the owner must seek a FLUM change to a FLUM category which 

would allow a greater residential density.  However, there shall be no presumption in any request 

that the request must be or will be granted by the City.  If the FLUM change is granted, then the 

difference in residential density between the two FLUM categories must be achieved through a 

transfer of TDRs which shall not exceed the density allowed in Table 1-1 for the new FLUM 

category. 

4. The transfer of TDRs is subject to approval by the City based on the criteria established in b.1. 

and b.2. above.  All transfers of TDRs must identify the removal of the TDRs from the sender site 

and their transfer to the receiving site and be recorded in the chain of title for both properties. 

5. Lands for which all residential density has been entirely removed must have a maintenance 

program to continuously remove exotic invasive vegetation or be transferred to an appropriate land 

management entity, such as the State of Florida or the City of Marathon. 

 

If the Seasons 16 Inc were to subdivide the parcel, now with two building permits, the Applicant would 

be required to meet the Subdivision and Platting requirements of Chapter 102, Article 10 of the Land 

Development Regulations. 

 

 

 

 

Land Development Regulations 

 

Section 102.46. - Simple Subdivision. 

A.  Application Requirements. The submittal requirements and review procedure for all requests for 

a simple subdivision shall be in accordance with Chapter 102 and shall provide the following minimal 

information:  

1.  Proof of Ownership of the parcel or parcels proposed for simple subdivision or 

reconfiguration.  
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2.  An independent survey of each of the proposed parcels or reconfigured parcels including 

an identification of the parent parcel in the survey.  

B.  Review and Approval Procedure.  

1.  The Director or his designee shall review the applicant for the proposed simple 

subdivision taking the following criteria into consideration:  

a.  The Simple Subdivision procedure is an administrative process carried out by the 

Director in coordination with other City staff including the Public Works and Utilities 

Directors.  

b.  With the exception of the proposed subdivision of a parcel with a duplex 

residence, the resultant parcels of a simple subdivision or reconfiguration shall meet all of 

the minimum lot area, density, intensity, clustering, and dimension requirements of the 

City's Land Development Regulations.  

c.  Otherwise, the following requirements of the following subsections apply.  

C.  Notice.  

1.  Notice is not required for a Simple Subdivision.  

D.  [Approval.] Approval of a Simple Subdivision is a ministerial function which should generally 

receive approval so long as all criteria in the review process are met.  

E.  Division of One (1) Parcel Into Two (2) Parcels. A legal lot of record may be divided into two 

(2) separate lots, parcels, tracts or other subdivision of land, without complying with the subdivision 

requirements of this article, through the simple subdivision review process, provided all of the 

conditions below are met:  

1.  The legal lot of record has frontage on and has direct access to an existing publicly 

maintained street. The access may be provided by a legally established joint driveway access to 

the public street in lieu of public street frontage for both lots upon approval by the City and City 

Attorney. The minimum lot area to allow subdivision, the minimum resulting lot area and street-

front lot width for all Land Use Districts are as follows:  

 

Table 102.46.1 

Minimum/Maximum Subdivided Lot Area and Front Lot Width 

Land Use 

District  

Minimum Existing 

Lot Area (Sq. Ft.)  

Minimum Subdivided 

Lot Area (Sq. Ft.)  

Minimum Subdivided 

Lot Area (Sq. Ft.)  

Street-Front Lot 

Width (Ft.)  

A  NA  NA  NA  NA  

C-NA  12 Acres  4 Acres  348,479  NA  

C-I  30 Acres  10 Acres  871,199  NA  

I-G  26,136  8,712  17,423  NA  

I-M  26,136  8,712  17,423  NA  

MU  21,780  7,260  14,519  NA  

MU-M  21,780  7,260  14,519  NA  

P  13,068  4,356  8,711  NA  

PR  12 Acres  4 Acres  348,479  NA  

RH  16,335  5,445  10,879  75  
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Land Use 

District  

Minimum Existing 

Lot Area (Sq. Ft.)  

Minimum Subdivided 

Lot Area (Sq. Ft.)  

Minimum Subdivided 

Lot Area (Sq. Ft.)  

Street-Front Lot 

Width (Ft.)  

RL  6 Acres  2 Acres  87,119  NA  

RL-C  12 Acres  4 Acres  348,479  NA  

R-MH  16,335  5,445  10,879  NA  

RM  26,136  8,712  17,423  100  

RM-1  32,670  10,890  21,779  100  

RM-2  26,136  8,712  17,423  100  

  

2.  The resultant two (2) lots shall:  

a.  Meet the minimum requirements of the City Comprehensive Plan and the LDRs.  

b.  Each be memorialized with a survey showing at a minimum, the parent parcel and 

the resultant individual parcel each survey of which shall be recorded in the public 

record.  

c.  Each be memorialized with a document recorded in the public record, which shall 

include the following disclosure statement:  

"The parcel of land described in this instrument is located in the City of Marathon. The 

use of the parcel of land is subject to and restricted by the goals, policies and objectives 

of the Plan and land development regulations adopted as a part of, and in conjunction 

with and as a means of implementing the Plan. The Land Development Regulations 

provide that no building permit shall be issued for any development of any kind unless 

the proposed development complies with each and every requirement of the regulations, 

including minimum area requirements for residential development. You are hereby 

notified that under the City Land Development Regulations, the division of land into 

parcels of land which are not approved as platted lots under these regulations confer no 

right to develop a parcel of land for any purpose. You are further notified that the platting 

of land confers no rights to a building permit allocation under the Building Permit 

Allocations System (BPAS). The platting of land is not recognition of the right to a 

BPAS allocation which is predicated on availability and the Florida Keys hurricane 

evacuation model clearance time"  

3.  Any further division of a legal lot of record shall be deemed a subdivision and shall 

comply with this article and these regulations.  

4.  Reconfigured lots must be unified through a Unity of Title or a declaration of restrictions 

and covenants in a form approved by the City Attorney.  

F.  Subdivision of Duplex Lots.  

1. A parcel containing a duplex structure may be subdivided into two (2) parcels 

subdividing said duplex structure pursuant to Policy 1-3.1.2 of the City's Comprehensive Plan 

and requirements of the LDRs provided that:  

a.  Each of the parcels thus divided is memorialized with a survey showing at a 

minimum, the parent parcel and the resultant individual parcel each survey of which shall 

be recorded in the public record; and  
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b.  A Joint Maintenance Agreement, as approved by the City Attorney, of the duplex 

structure shall be recorded in the Public Records of Monroe County by the individual lot 

owners.  

G.  Reconfiguration of Lots. From one (1) to three (3) adjacent parcels may be reconfigured; 

provided, however, that the sale, exchange or reconfiguration of lots to or between adjoining property 

owners of the re-subdivided lots meet all of the following:  

1.  Does not create additional lots or the potential for additional density or intensity;  

2.  Does not alter rights-of-way or other areas dedicated for public use;  

3.  The new lots and any residual land meets the requirements of the City's Plan and LDRs;  

4.  Reconfigured lots must be unified through a Unity of Title or a declaration of restrictions 

and covenants in a form approved by the City Attorney.  

5.  Reconfiguration does not convey any additional right to clear native vegetation beyond 

those limits established in the LDRs or as may have been established by conservation easement.  
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ATTACHMENT 5 

Administrative Interpretation AI 20-03 
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ADMINISTRATIVE INTERPRETATION 2020-03 

 

From:   George Garrett, Planning Director  

 

To:    City Manager, City Attorney, Planning Staff, the File 

 

Date:    September 4, 2020 

 

Subject:   Administrative Interpretation 20-03:  Interpretation of Table 102.46.1, 

“Minimum/Maximum Subdivided Lot Area and Front Lot Width” 

 

 

AUTHORITY 

 

LDRs 

CHAPTER 102 

 

ARTICLE 22. - INTERPRETATION OF REGULATIONS 

 

Section 102.138. - Director Authorized. 

 

Unless otherwise provided herein, the Director of Planning is authorized to interpret all 

provisions of the LDRs.  

 

Section 102.139. - Formal Request for Interpretation. 

 

The Director shall render interpretations of this LDR pursuant to this article. Unless waived by 

the Director, all formal requests for an interpretation shall be submitted on forms provided by the 

City.  

 

Section 102.140. - Form of Response. 

 

A. Written Response: The interpretation shall be provided in writing to the applicant.  

B. Notice to Property Owner: If the individual requesting an interpretation is not the property 

owner, the interpretation shall also be mailed to the property owner within seven (7) working 

days after the Director issues the written response.  

 

Section 102.141. - Official Record. 

 

The Department shall maintain an official record of all interpretations.  
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BACKGROUND 

City staff recently realized that the table “headers” in Table 102.46.1 do not make sense as they 

currently read.  The headers are: 

 

Land Use 

District 

Minimum Existing 

Lot Area (Sq. Ft.) 

Minimum 

Subdivided Lot 

Area (Sq. Ft.) 

Minimum 

Subdivided Lot 

Area (Sq. Ft.) 

Street-

Front Lot 

Width (Ft.) 

 

• Land Use District – This Header is correct 

• Minimum Existing Lot Area (Sq. Ft.) – This Header does not make sense when applied 

to Section 102.46 which only deals with lot splits from one parent lot into two new lots.  

The numbers in the associated column equate to one and a half times (1.5X) the 

necessary land area as required for two residential units under respective zoning 

categories. 

• Minimum Subdivided Lot Area (Sq. Ft.) – First, this column header it precisely the 

same as the next one.  Otherwise, this header is correct as it relates to the minimum lot area 

for one residential unit with respect to each zoning category. 

• Minimum Subdivided Lot Area (Sq. Ft.) – This Header is incorrect, as the column 

provides the minimum area for two residential units with respect to each zoning category. 

• Street-Front Lot Width (Ft.)  - This Header is correct 

 

ASSESSMENT 

 

However, for the obvious intent of the Table (utilized for determinations in both Sections 102.46 

and 102.47), the following interpretation of the table will apply until formally amended to read 

correctly, as intended during adoption, and  as applied in the following sections: 

 

• Land Use District = Land Use District 

• Minimum Existing Lot Area (Sq. Ft.) For Subdivision into Three (3)  or More Lots 

Section 102.47   

• Minimum Existing Lot Area (Sq. Ft.) For Subdivision into Two (2) Lots – Section 

102.46 

• Street-Front Lot Width (Ft.)  = Street-Front Lot Width (Ft.)   

 

INTERPRETATION 

 

Thus, the following interpretations of the relevant portions of Sections 102.46 and 102.47 will 

apply until the table is modified to read correctly: 
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Section 102.46 Simple Subdivision 

 

*** 

 

E. Division of one (1) parcel into two (2) parcels:  A legal lot of record may 

be divided into two (2) separate lots, parcels, tracts or other subdivision of 

land, without complying with the subdivision requirements of this article, 

through the simple subdivision review process, provided all of the 

conditions below are met:  

1. The legal lot of record has frontage on and has direct access to an 

existing publicly maintained street. The access may be provided by a 

legally established joint driveway access to the public street in lieu of 

public street frontage for both lots upon approval by the City and City 

Attorney. The minimum lot area to allow subdivision, the minimum 

resulting lot area and street-front lot width for all Land Use Districts are as 

follows:  

 

Table 102.46.1 

Minimum/Maximum Subdivided Lot Area & Front Lot Width 

 

Land Use 

District 

Minimum 

Existing Lot Area 

(Sq. Ft.) For 

Subdivision into 

Three (3) or More 

Lots Section 

102.47 

Minimum 

Subdivided 

Lot Area (Sq. 

Ft.) 

Minimum Existing 

Lot Area (Sq. Ft.) 

For Subdivision into 

Two (2) Lots – 

Section 102.46 

 

Street-

Front 

Lot 

Width 

(Ft.) 

A NA NA NA NA 

C-NA 12 Acres 4 Acres 348,479 NA 

C-)I 30 Acres 10 Acres 871,199 NA 

I-G 26,136 8,712 17,423 NA 

I-M 26,136 8,712 17,423 NA 

MU 21,780 7,260 14,519 NA 

MU-M 21,780 7,260 14,519 NA 

P 13,068 4,356 8,711 NA 

PR 12 Acres 4 Acres 348,479 NA 

RH 16,335 5,445 10,879 75 
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RL 6 Acres 2 Acres 87,119 NA 

RL-C 12 Acres 4 Acres 348,479 NA 

R-MH 16,335 5,445 10,879 NA 

RM 26,136 8,712 17,423 100 

RM-1 32,670 10,890 21,779 100 

RM-2 26,136 8,712 17.423 100 

 

 

Section 102.47 Minor And Major Subdivision 

A. Application Requirements: The submittal requirements and review 

procedure for all minor and major subdivision development plans shall be in 

accordance with Chapter 102 and shall provide the following minimal 

information:  

The preliminary subdivision plan for both a minor or major subdivision (and plat) 

shall be submitted on black or blue line prints drawn at an acceptable scale such 

as 50 feet to the inch on sheets no larger than 34 by 44 inches. The principle 

difference between a Minor and Major Subdivision lies in whether the subdivision 

proposes the approval of new streets which may be ultimately be dedicated to the 

City of Marathon (or remain as private streets).  The plan drawing shall include 

the following:  

*** 

14. The location of all existing lots must be shown. Proposed lot lines 

and areas must be shown as well and meet the standards set out in Table 

102.46.1   

*** 
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PLANNING COMMISSION AGENDA STATEMENT 

 

 Meeting Date:           October 19, 2020  

 

To:   Planning Commission 

 

From: George Garrett, Planning Director 

 

Agenda Item:  A Request For An Amendment Of A Conditional Use For A Plat And Site 

Plan Approval As Submitted By G98 Development, LLC, For A Portion Of 11th Street Ocean, 

Which Is Described As Being A Part Of Government Lot 1, Section 8, Township 66 South, Range 

32 East, Marathon, Monroe County, Florida, Having Real Estate Numbers 00319960-000000 & 

00319970-000000.  Nearest Mile Marker 47.5. 

 

APPLICANT/ OWNER:  G98 Development LLC 

  

AGENT:   William E. Niemann 

 

LOCATION:   The project site is located at 453, 455, 457 And 543 11th Street, 

nearest mile marker 47.5.  See Figure 1. 

Figure 1 

Project Site 

 
 

Page 115 of 130



REQUEST: A Conditional Use Permit for the amendment of the authorization of development of 

the subject property having the real estate numbers 00319960-000000 and 00319970-000000 to 

include the replat of the property. 

 

 

FUTURE LAND USE MAP DESIGNATION: 

Residential High (RH). See Figure 2. 

 

Figure 2 

Future Land Use Map 
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ZONING MAP DESIGNATION: 

Residential Mobile Home (R-MH). See Figure 3. 

 

Figure 3 

Zoning Map 

 

 
 

LOT SIZE: 

Total acreage: Approx. 88,836 sq. ft. of which 50,572 is uplands. 

 

 

SURROUNDING ZONING AND USES: 

 

 UZoning UUse 

North Residential Mobile Home Ocean Breeze West 

East Residential Mobile Home, Mixed Use Residential Neighborhood of 11th 

street, Galway Bay, Marathon Nautical 

Gifts and future self-storage building. 

South Residential Mobile Home, Mixed Use Marathon Animal Shelter, Lazy Days, 

Waters Edge Marina 

West NA Boot Key Channel  
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EXISTING CONDITIONS: 

 

The project site consists of vacant lots that had contained seven residential units and the parcels 

serve as project site for redevelopment of seven residential units.  The conditional use was 

approved under Resolution 2016-20 and extended under Resolution 2019-16. 

 

PROPOSED REDEVELOPMENT: 

 

Residential Units: 7 Market Rate Units 

 

See Figure 4 for Site Plan layout. 

Figure 4 

Proposed Redevelopment Site Plan 

 
 

BACKGROUND: 

 

The proposed project is the redevelopment of seven residential units to now include the platting 

of individual lots for each unit, as well as common area. This report addresses the Conditional Use 

application associated with the Conditional Use Permit. 

  

Page 118 of 130



All conditions of the Conditional Use approval will have to be met before any building permit 

will be approved. 

 

EVALUATION FOR COMPLIANCE WITH THE LAND DEVELOPMENT 

REGULATIONS: 

The criteria for evaluating a Conditional Use Approval are outlined in Chapter 102, Article 13, 

Conditional Use Permits, in the City of Marathon Land Development Regulations. 

 

CRITERIA 

A. The proposed use is consistent with the Comprehensive Plan and LDRs; 

 

The proposed development project is located within the Residential Mobile Home (R-MH) Zoning 

District.  Per Chapter 103, Article 2, Section 103.12 of the Land Development Regulations, the 

district is designed to “establish areas of high-density residential uses characterized by mobile 

homes in mobile home parks, permanent RVs, and transient RVs where they have previously 

existed in the District, designated within the Residential High (RH) future land use category on 

the Future Land Use Map (FLUM).” 

 

The proposed project consists of the development of existing developed land within the 

Residential High Zoning District.  Section 103.15, Table 103.15.2, “Uses by Zoning District,” 

establishes whether specific uses are allowed as of right, limited, accessory or conditional use 

permit. That table shows that Market Rate residential units are allowed at a maximum of 8 units 

per acre and at numbers greater than three (3) are only approved through the Conditional Use 

Permit process. Conditional Use Permit review is intended to allow a broader view of the potential 

impacts of a project on adjacent uses and on City concurrency related resources such as road 

capacity, solid waste, sewer, and potable water availability.   

 

Table 103.15.2 in the Land Development Regulations establishes constraints on density and 

intensity allowed in the R-MH district based on the types of uses proposed.  Using the property 

area, the proposed use can have up to 9 residential units, however the applicant is just replacing 

the existing 7 residential units.  Table 103.15.3 further qualifies the allowed range of intensities 

based on the intensity of retail use.   

 

Development Type    Proposed   Maximum Allowed 

Residential Units   

     Market Rate 7 9 

     Affordable 0 0 

 

The project as proposed meets the basic definition of development in the RMH zoning district. 

  

Therefore, with conditions, the request is in compliance with the requirements of these sections. 

 

B. The proposed use is compatible with the existing land use pattern and future uses 

designated by the Comprehensive Plan; 
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The proposed project is located within the Residential High Future Land Use District. Policy 1-

3.1.4 of the City of Marathon Comprehensive Plan states that the “principal purpose of the 

Residential High future land use category is to provide for high-density single-family, multi-

family, and institutional residential development.  The Residential High future land use category 

is characterized by high density compact development on lots with disturbed or scarified 

vegetation and areas that are appropriate for infill development and that are served by existing 

infrastructure.” The proposed project includes development of an existing residential high district 

into the same conditional use, which is consistent with the Residential High classification.    

The existing land use pattern in the project vicinity consists of residential and commercial uses to 

the east; open water to the west; commercial uses to the south; and residential uses directly north. 

Otherwise, the development of the site will result in significant improvement to the site 

development quality, including upgraded landscaping, stormwater management, and architecture.  

The improvements are expected to have a positive benefit on the surrounding uses and the City 

of Marathon. 

Therefore, the request is in compliance with the requirements of these sections. 

C. The proposed use shall not adversely affect the health, safety, and welfare of the public; 

 

The proposed conditional use does not adversely affect the health, and welfare of the public. The 

impacts on surrounding properties as a result of the proposed development should be positive.  

 

Plans submitted with the project are suitable for the Conditional Use Approval as they relate to 

Chapter 107, Article 12, 100 Year Floodplain. Final review of floodplain compliance will occur 

as part of building permit issuance. 

 

Therefore, the request is in compliance with the requirements of these sections. 

 

D. The proposed conditional use minimizes environmental impacts, including but not 

limited to water, air, stormwater management, wildlife, vegetation, wetlands, and the 

natural functioning of the environment: 

 

The existing conditions maps indicate the subject area is designated as Developed Land.   A small 

portion of the property is recognized as having Mangroves.  However, the proposed development 

will have no impact on the existing mangrove fringe.  

 

In addition, the parcels are not within a ‘Species Focus Area’ as defined in the settlement for 

FEMA-FWS lawsuit. 

 

Further improvements to water quality are expected to arise from stormwater improvements to the 

site, which should provide up-to-date treatment and eliminate any existing discharges to surface 

waters. The applicant has submitted preliminary stormwater plans suitable for the Conditional Use 

Application, and final plans are required prior to building permit issuance.  
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Site landscaping will be selected from Table 107.68.1, Appendix A, Article 8, Section 107 of the 

City of Marathon Code of Ordinances. The native vegetation will improve the environmental 

quality of the site and reduce irrigation needs.  

 

Therefore, it is staff’s opinion that the request is in compliance with the requirements of these 

sections so long as the development is conditioned on provision of final landscaping and mitigation 

plans subject to approval of the City Biologist and final stormwater plans subject to City approval. 

 

• A final landscaping and mitigation plan, subject to approval of the City Biologist, must be 

submitted prior to permit approval.  

• A final stormwater plan must be submitted prior to permit approval. 

 

E. Satisfactory provisions and arrangements have been made concerning the following 

matters, where applicable: 

1. Ingress and egress to the property and proposed structures thereon with particular 

reference to automotive, bicycle, and pedestrian safety and convenience, traffic flow and 

control and access in cases of fire or catastrophe; 

 

The proposed redevelopment of the existing seven units currently do not impede the flow of traffic 

through Marathon.   The Level of Service for U.S. 1 is a Level of Service A. Any change is traffic 

generation, positive or negative would not impact the overall LOS for U.S. 1 in the project area.  

 

Section 107.43 requires site triangles where the access drive intersects with the street.  Clear site 

triangles must be shown on the site plan at time of building permit issuance. 

 

Therefore, with conditions, the request is in compliance with the requirements of these sections. 

 

• Clear sight triangles must be shown on the site plan at time of building permit issuance. 

 

2. Off-street parking and loading areas where required, with particular attention to 

item 1 above; 

 

Parking requirements are outlined in Section 107.46 (Parking Schedule). The following table 

shows the parking requirement for the residential uses on the parcel: 

 

Use 
Code 

Citation 
Requirement Spaces Required 

Single and Two-

Family, attached 

and detached 

107.46.1 2 per dwelling unit 14 

Total Required   14 

Total Provided   14 

The proposed site plan provided by the applicant shows the residential structures maintaining the 

required residential parking spaces. 
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The developer proposes provisions and arrangements for off-street parking and loading areas, with 

particular attention to ingress and egress, automobile, bicycle, and pedestrian safety and 

convenience, traffic flow and control and access in case of fire or catastrophe. 

 

Therefore, the request is in compliance with the requirements of these sections. 

 

3. The noise, glare or odor effects of the conditional use on surrounding properties; 

 

The proposed project consists of development of seven multi-family dwellings planned for future 

development. The applicant is not proposing an exterior lighting plan. If in the future the applicant 

proposes exterior lighting, they must provide detailed lighting plans which conform to the letter 

with the City of Marathon LDR’s.  The applicant’s detailed plans should achieve the net result of 

no detrimental noise, glare or odors being generated by any of the uses. 

 

Therefore, the request is in compliance with the requirements of this section. 

 

4. Refuse and service areas, with particular reference to locations, screening and Items 

1 and 2 above; 

 

Section 107.39 requires that all dumpsters and recycling bins be fully enclosed and screened.  The 

site plan indicates that the dumpster is (hidden) screened.  However, the applicant proposes 

individual garbage containers similar to what is existing on site.  Should a shared dumpster be 

proposed it must be screened according to Code. 

 

Therefore, the request is in compliance with the requirements of this section. 

 

5. Utilities, with reference to location and availability; 

 

Chapter 107, Article 13, establishes the City’s Concurrency Management and certification 

requirements. This Conditional Use constitutes the City’s Concurrency Level of Service 

Certificate, as follows: 

• Wastewater: The applicant must coordinate with Wastewater Utilities Department for 

connection requirements.  This project is replacing units already assessed, resulting in a de 

minimus impact. 

• Water: The Florida Keys Aqueduct Authority will provide potable water for the facility. 

• Solid Waste: Marathon Garbage Service will provide solid waste disposal. 

• Surface Water: The applicant has provided stormwater design information suitable for the 

Conditional Use application review which demonstrates compliance with City standards. 

However, a final stormwater plan will be required for building permit issuance. 

• Recreation and Open Space: This development will have a de minimus impact on 

recreation and open space. 

• Roadways: The applicant is developing the site with the same intensity that currently exists; 

therefore, resulting in a de minimus impact on transportation facilities. 

• Educational Facilities:  This redevelopment will have a de minimus impact on educational 

facilities since existing uses are replaced in kind. 
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Therefore, with conditions, the request is in compliance with the requirements of these sections. 

 

• City approval is required for the stormwater management system prior to Building Permit 

Approval. 

• A stormwater plan is required that provides the calculations for the retention of the 25 

year/72 hour storm. Calculations require a routing analysis to ensure the system can handle 

the runoff during the peak of the event. 

• Detail grading plan depicting existing and proposed elevations.  All runoff is required to 

be diverted to the stormwater system with no off-site discharge. 

• City approval of the modified connection to the City Wastewater Utility will be required. 

 

6. Screening and buffering with reference to type, dimensions and character; 

 

Section 107.71 C. requires that all single family and two-family residential uses shall be required 

to provide a minimum of two canopy trees for every 100 linear feet of property frontage along 

local streets. The proposed tree coverage for the 314 linear feet of frontages meets the minimum 

requirements. 

 

Table 103.15.2 outlines setback requirements in the RMH district as follow: front yard 10’; side 

yards 5’; and, rear yard 10’.  

 

Table 106.28.1 outlines setbacks requirements for a Principal structure on open water where 

original slope landward has been significantly altered by filling but a mangrove fringe exists that 

is contiguous from side lot line to side lot line and is at least ten (10) feet wide at the root zone; 

have a setback requirement of thirty (30) feet from MHWL or the landwards extent of the 

mangrove root system. A resource buffer distance is set at a 30 foot minimum from MHWL, since 

that is further landward than the root system. 

 

This plan shows a 15’ setback on the front yard, 5’ setback on the northern and southern side yards, 

32.42’ setback on the nearest shoreline. 

 

 

Setback Required Required Landscape Proposed Compliant 

Front 10 10 15 Y 

North Side  5 N/A 5 Y 

South Side  5 N/A 5  Y 

Shoreline 30 N/A 32.42 Y 

 

 

Therefore, with conditions, the request is in compliance with the requirements of these sections. 

 

• Native Canopy Street trees must be planted according to Code. 

• Applicant shall meet the minimum width and planting requirements per Table 107.70.2. 

7. Signs, if any, and proposed exterior lighting with reference to glare, traffic safety and 

compatibility with surrounding uses; 
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A review of sign requirements at this stage in development approval is not necessary; however, 

signs for the project will be reviewed prior to issuance of a building permit according to Chapter 

107, Article 7, Signs, particularly for the non-residential portion of the project. 

   

Article 107.54 establishes criteria for lighting, including light pole light limitations and other 

technical criteria.  Final lighting plans will be submitted along with final landscaping plans, and 

will include verification from the landscape architect that all provisions of the article are met. 

 

Therefore, the request is in compliance with the requirements of these sections. 

 

• All signs will be reviewed and approved for compliance with the City of Marathon LDR’s. 

 

8. Required yards and other open space; 

 

Section 106.16 established required open space for the project. The parcel is generally considered 

developed; therefore, a twenty percent open space requirement applies. To the greatest extent 

possible, the Applicant will be required to protect Regulated Trees, pursuant to Chapter 106, 

Article 2 of the LDRs. According to the submitted plans, 14,434 square feet of impervious area is 

proposed on site. This amounts to roughly 73% open space on site, this exceeds the open space 

requirement. 

 

Therefore, the request is in compliance with the requirements of these sections. 

 

9. General compatibility with surrounding properties; and 

 

The project is a development of long-standing existing uses in an area of the City which is 

relatively dense and intense.  Adjacent uses include commercial and residential establishments.  A 

development of residential dwellings is expected to be fully compatible with these uses. The 

proposed project represents improvement to the current state of prior development and is expected 

to increase compatibility with surrounding properties. 

 

Section 107.40 restricts the height of buildings to 42’ as measured from the crown of the roadway 

or unimproved grade.  The site plans show that buildings are below 42’. 

 

Therefore, the request is in compliance with the requirements of these sections. 

 

10. Any special requirements set forth in the LDRs for the particular use involved. 

 

Section 104.48 Residential Dwelling Units contains special requirements.   

 

The following criteria are applicable to this redevelopment: 

 

• Plans must show a 10’ interior setback between residential units. 
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• Any future alterations to the existing docking facilities will require the applicant to provide 

a copy of the DEP and ACOE permits and shall meet all conditions for Multi-family 

docking facilities. Docking facilities are a permitted use by right in all zoning districts. 

• A unity of title must be filed to combine the two properties into one. 

 

Therefore, with the conditions note above, the request is in compliance with the requirements of 

this section. 

 

CONCLUSION: 

 

The Conditional Use approval is intended to allow for the integration of certain land uses and 

structures within the City of Marathon based on conditions imposed by the Council. Review is 

based primarily on compatibility of the use with its proposed location and with surrounding land 

uses. Conditional uses shall not be allowed where the conditional use would create a nuisance, 

traffic congestion, a threat to the public health, safety or welfare of the community. 

 

The proposed development consists of the replacement and enhancement of a long standing 

existing residential use.  As such the development, including the overall upgrading and 

improvement of the site, furthers the policies for development in the City and is consistent with 

the Comprehensive Plan and Land Development Regulations. The project is compatible with 

surrounding uses, and is not expected to create a nuisance, traffic congestion or threat to public, 

health, safety or welfare. 

 

RECOMMENDATION: 

 

The Planning staff recommends conditional approval of the multi-family residential project known 

as G98 Development LLC to the Planning Commission.  The proposed conditions of approval are 

listed below.  

 

Conditions of Approval 

 

1. A final landscaping and mitigation plan, subject to approval of the City Biologist, must be 

submitted prior to permit approval.  

2. A final stormwater plan must be submitted prior to permit approval. 

3. City approval is required for the stormwater management system prior to Building Permit 

Approval. 

4. A stormwater plan is required that provides the calculations for the retention of the 25 

year/72 hour storm. Calculations require a routing analysis to ensure the system can handle 

the runoff during the peak of the event. 

5. Detail grading plan depicting existing and proposed elevations.  All runoff is required to 

be diverted to the stormwater system with no off-site discharge. 

6. City approval of the modified connection to the City Wastewater Utility will be required. 

7. Native Canopy Street trees must be planted according to Code. 

8. Applicant shall meet the minimum width and planting requirements per Table 107.70.2. 

9. All signs will be reviewed and approved for compliance with the City of Marathon LDR’s. 

10. Plans must show a 10’ interior setback between residential units. 
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11. Any future alterations to the existing docking facilities will require the applicant to provide 

a copy of the DEP and ACOE permits and shall meet all conditions for Multi-family 

docking facilities. Docking facilities are a permitted use by right in all zoning districts. 

12. A unity of title must be filed to combine the two properties into one. 

13. Clear sight triangles must be shown on the site plan at time of building permit issuance. 

14. The Conditional Use Development Order will constitute the Certificate of Concurrency for 

the project. The determination will be valid for one year. 
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ANALYSIS OF PLAT APPROVAL REQUEST: 

 

The standards for re-plat approval are established in Chapter 102, Article 10 of the Land 

Development Regulations. The application for the preliminary plat approval is being 

simultaneously reviewed per Section 102.45.D.2. through the Conditional Use process.   Pursuant 

to the Code, the Planning Commission and City Council shall give due consideration to the 

evaluation criteria addressed within this report as well as the Conditional Use when rendering a 

decision to grant or deny the requested permit. 

 

Per code streets, internal park and open space areas, recreation space, protected habitat areas 

requiring conservation easements may all be the basis for density reductions in the platted lot area 

if they are included in the overall density calculations for the subdivision and subsequent plat. 

Such reductions shall be noted in the plat and a complete accounting of acreage respective of 

allowed densities shall be made in the plat document. Equally, if lot area reductions are allowed 

as part of the subdivision and platting process, the plat documents shall clearly indicate that no 

future subdivision shall be allowed of any area accounted for in density calculations. 

 

 

RECOMMENDATION: 

 

With the following conditions, the Planning staff recommends approval of the proposed final plat.  

 

Conditions: 

1. Final plat shall include language regarding owner-signed consent and acknowledgement 

for wastewater and stormwater assessment for future development of the properties. 

2. All utility and right-of-way permits shall be obtained and issued prior to final plat approval. 

3. Applicant shall provide form of guarantee for necessary utility construction. 

4. Reductions shall be noted in the plat and a complete accounting of acreage respective of 

allowed densities shall be made in the plat document. 

5. Plat documents shall clearly indicate that no future subdivision shall be allowed of any area 

accounted for in density calculations 

6. All conditions of the Conditional Use must be met prior to building permit issuance. 
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Attachments: 

 

Attachment A:  Proposed Site Plan 
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Attachment B:  Proposed Plat 
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